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Robert L. Coe, being first duly sworn, deposes and says: 


I am now, and have been since September of 1967, 2 Lecturer and Special 
Assistant to the Director of Broadcasting in the School of Communication, 
Ohio University, Athens, Ohio. Prior to my joining Ohio University. I was 
Vice President in charge of station relations for the ABC Television network, 
having joined that organization in 1955. My retirement from ABC-TV 
upon reaching the mandatory retirement age, marked the completion of over 
45 years of continuous employment in commercial broadcasting except for 
military service during World War II. Since 1952, I have been engaged 
primarily in television network station relation activities. first with 
DuMont network and three years later with ABC-TV. 

| 
Prior to joining the 
General Manager of tel 
capacity I supervised the planning, construction. organization and 
management of the station beginning in 1948. 

| 
Immediately prior to WPIX, I planned, constructed and organized the firs 
post-war, non-network-owned television station in the Unitied States, KS 
in St. Louis, Missouri. There I served as Assistant Manager and Cniet 
Engineer. Beginning in 1922, except for military service, I 
in radio broadcasting stations in St. Louis, souri, in |various capacities, 
primarily enginecring, announcing and adminis tion. From approximately 
1933 until entering the military service in 19 I was Chi Engi 
Director of Operations for radio station KSD in . Louis! 


! 
During my years in broadcasting, I have been ly invdlved in practically 
every facet of radio and television station an etwork planning. operation 
and administration. My work in station relations g the past fifteen 


years has required a knowledge of every televisio: jin the country, 
their television allocations and facilities, aud tt 2 and problems 
of network affiliation. This work included rat es for every market. 
and the development of ways and means for impro twork coverage, such 
as the use of satellites, translators and CATV. 


Since joining Ohio University, I have also engaged in a limited amount of 
consulting work for several organizations in the broadcasting industry. 

| 
In this study, 1 am fortunate to have the assistance of Dr. James G. Saunders, 
Assistant Professor of Radio-Television, School of Communication, Onio 
University, Athens, Ohio. | 

lk 
We have been comnissioned by KOAA-TV and KRDO-TV, Colorado Springs - Pueblo, 
Colorado, to conduct a study of their market, its relationship if any to 
the Denver market, the history of its economic developnent with particular. 
reference to television, and the present and proposed CATV systems and what 
effect they will have on the economic viability of both the present television 
broadcasting facilities and future facilities (commercial) and non-commercial ) 
for which thc Commission has made provision in its Table of Allocations. 

! 
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I am now, and have been since September of 1 mnt] Professor of 
Radio-Television and Director of Tue Cente r Research oh Broadcast 
Management and Economics, School of Coumunication i iniversi Athens, 
Ohio. Prior to my joining Ohio University 

the following, positions: Assistant Profess 

Manager of KSDB-IM, Kansas State Univers 

Southern California, 1960-1961; Assistan 

of Broadcasting, Texas Christian University, 1 

in Radio-Television, Ohio University, 1957-1959. 


In addition to my work in academic areas of broadcast 
employed in the proadcasting in the area of sales, 
and special projects by stations in Huntington and 
employed by ALC-''V to conduct The Management Produc 
for their West Coast Division in 1960. 


My formal training for work in broadcasting 
Business Administration from Marshall Univer 
degrecs in Radio-Television and Mass Comauni 
I am responsible for approximately ten 

that have been published regarding broad 


During the years since I returned to Ohio Un 
research studies in management, marketing, 
companies engaged in radio and telcevisio 

I have also been involved in consulting ac 
in the broadcasting industry. 


In this study, I am extremely fortunate in worki 

Lecturer and Special Assistant to.th Director of 2bting, School of 
Communication, Ohio University, who has a long and n hed record 
of service to the broadcasting industry. 


We have been commissioned by KOAA-TV and KRDO-TV, Colorad gs - Pueblo, 
its relat any to 


mercial! and non-comuaercial ) 
ry 


table jof Allocations. 
| 


The content of this report has been developed under my supervision. I am 
aware of its content, and I concur with its findings, conclusions and 
recommendations. 


My, ee 


Saunders 


7igG 


gtary Public 
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Bostrom 


Robert N. 


C. A. Kellner, being first duly 


I am now, and have been since January of 
for the Ph.D. degree in Radio-Television, 
University, Athens, Ohio. Prior to coming to Ohio Univer 
Vice President of American Research Purcau frov 
of 1967. From February of 1961 to October of 1964, 
for American Research Bureau. 


s 
¢ 


etoper of | 
I was Midwes 
| 


ent|to analyze and 
The use of such 
I am aware 


From my work with American Rescarch Bureau, I 
use the television audience data reported by th 


Rotary Public 
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the Denver Markets 
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Colorado Springs ~ Pueblo and Denver 


BACKGROUND 


s to analyze the Colorado Springs 
relationships to other markets, its 
audience. its programming with the intent of drawing 
this market both with and without 


future of 
signals via community antenna television 


conclusions rega 
the importation 
system(s). 


Procedur 
to accomplish thi: E 
i a ing, Broadcasting Yearbook, 


Iure 
complish this purpose data were collected from a 


e of sources 
CATV Log, CATV_ Atlas, FCC license 


rang 
e 


Television Digest. 
financial reports, Ohio University’s 


FCC annual fin 
nt and Economics, KOAA-TV, 


ne 


and TV Guide. 


fanagement, 


x 
mane 


Research 
ich appear as parts of this report were 


nd Ohio University 


fmerican 
5S 


Research Bureau 


contracted for 
Broadcast Research Center 
the uses of the content of the 


While the content of the report 
this content arc the responsibility 


report and the conclusions drawn from 
of the authors, more than a cozcn students and colleagues of the author 
of the data herein. To 


participated in the collection and condensation 
ypress our gratitude 


all those who participated, we expres 


Introduction 


In our opinion, a market study 
attempting to estinate the probuble 
signals into the Colorado Springs - Pucblo 
in fact, imperative. The need for a study 


consideration, is well set forth in the followin 


ing 


"National non-network advertising revenue, 
revenue source, was nearly 2 per cent less in 
year. Local advertising which amounts to less 
amount, increased only 1 per cent during th 
warn that we should carefully exami 


before @ undertaking to m 


of television stations to survive or compete. 


————————————— 


1 Commissioner Lee Loevinger in his concurrin 
Order in the multiple ownership proce ees 
Broadcasting, January 29, 1968, p. 40 


MARKET CONSIDERATIONS 


General Background 
» market is located near Pikes Peak 
tion is over 6,000 feet 
The Colorado Springs - 
tively flat, though the Rocky Mountains rise 
rapidly to the west, and semi-ar The combined population growth for 
El Paso and Pucblo counties, 1960 to 1966, averaged about 2.81 per cent 
per year. The total retail sales for both counties has shown an 
annual growth rete of 9.4 r cent, considerably above the national 
average. 

That it is separate and distinct market is evidenced by the fact 
that it is served by five railroads, four airlines and five bus lines. 
There are twenty ra ions serving this area in addition to the 
three television stations an application for a non-commercial 
television channe rado s two daily newspapers and 
five weeklies. one morning and one evening newspaper. 
Further data Sing the Colorado Springs - Pueblo market is presentcd 
in Exhibit A. 

The Television Market 

The Colorado Springs - Pueblo television market area is unique in 

a number of important cheracteristics. These would seem to be the result 


of a combination of several factors, including its geographical location 


and topography, and the chronology of its development of television 


broadcasting. These major factors will be «xamined in come detail later 
in the report. 


Geography and topography combine to produce an arca isolated to 
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a considerable degree from surrounding communities. this in i 

is not unique in the mountain states, but its separate and independent 
development in spite of its proximity to the much larger market 
Denver is unique. More important in its development as a tele 
market is the fact that its isolation and the widely scattered 
communities throughout the mountain states permitted, and in f 


dictated, that the Commission, in its Sixth Report and Order, 


an adequate number of VHF channels to this area. As 2 result, the only 
limitation on ful] three network television service in Coronado Springs 
Pueblo, has been the initiative, resourcefulness and incom of its 
broadcasters. These pioneer television broadcaster ere aides furthe 


by the topography which resulted in the “clustering” of the population 
| 
in the immediate vicinity of the two cities. This “clustering” of the 


preponderance of the population in the “core cities" is a characteristic 
| 


| 
which continues today. This too will be examined in greater depth latcr 
| 


in this study. | 
Consequently, comparatively early in the development of television 
| 
broadcasting in this country, the Colorado Springs - Pucblo market 
| 
enjoyed programming from three network affiliated VHF stations. Perhaps 
tations, 


it should be mentioned here that these stations, unlike most 


provided a large portion of their own interconnection facilities. 


| 
s 
i 


KKTV, Channel 11, CRS, Began Operation: December 7, 1952). 
KOAA-TV, Channel 5, NBC, Began Operation: June 2°, 1953. 
KRDO-TV, Channel 13, ABC, Began Operation: September 21, 19/53. 


The need for and the development of translator stations had it 


of course, in small isolated towns in the mountain states. Here too, 
the initiative and resourecfulness of the Colorado Springs - Pueblo 
television > 2 communities it serves which had poor 
or no television eception resulted in the establishment of 
approximately &3 VEE Translator Stations repeating the programs of 
Pueblo stations. These translator stations and 
they serve are detailed in Exhibit D. 
ye and outstanding in its usc of translator stations. 
the development of CATV, or the lack of it in this market, 
important. Suffice to say here, that while CATV too had 
! small comaunities with little or no television service, 
quite obviously there was little demand for CATV in the Colorado Springs - 
ket. There was no early developaent of small CATV systems here. 
So today Colorado Springs - Pueblo is also unique in that there are 


only three or four gnall operating CATV systems in its entire coverage 


area, and it was only in recent months that city permits were issued for 


CATV systems in Colorado Springs and Pueblo. (See Exhibit C.) 


Airline wileage between Denver and Colorado Springs is approximately 

65 miles. However, the rugge mountainous terrain described in Exhibit ie 
has been an effective barrier to any 

tendency there might have been toward consolidation. As far as 

television is concerned, the two cities are completely isolated from 

each other. The viewing of Denver stations in Colorado Springs, and 

vice versa, is negligible. Data revelent to this point is detailed in 

Exhibit B. This too, is certainly due at least partially to the 

terrain, but also to the fact, previously mentioned, that the Colorado 


Springs - Pueblo market became a three station market at the same time 


as did Denver. 
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An analysis of the actual viewing habits 


Pueblo and Denver television markets 


| 
the relative small mileage separation, these are completely separate end 


distinct market arcas. In the Colorado Springs - Puedlo market (ADI), 
the nunber of television homes viewing any one of the Denver 
at any time is no more than i pe hones estimate 
viewing any Denver station Similarly, in the Denver market 
the number of howes viewing any one of the Colorado Springs | 
stations at any time is no more than 2 per 


to be viewing any Colorado Springs - Fuebdio 


The separate and distinct nature of the Colorad 


television market is further borne out by the history and current status 
of television network affiliations. 
networks have full time primary affiliates in this 
have for many years had the same type of affil 
market. In Colorado Spr.ngs - Pueblo, the 
KRDO-TV, channel 13; CBS-1V - KKTV, channel 
channel 5 
The network hourly raics established 

Colorado Springs - Pueblo market, while naturaliy lowsr than the network 
rates for the Denver affiliates, are evidenes too of the impor tance of 
the market and of the fact that it is scparate from the Den market. 
Network hourly class A trates: 

KRDO-TV (ABC) - $350.00 


KKTV (CBS) - 350.00 
KOAA-TV (NBG) - 275.00 


that the television audience in the Colorado Springs - 
has enjoyed programming from three VuF stations since 
This market is not within the 
top 100 television markets according to net weekly circulation. It is 
sting as provided by ARB. However, with three 
stations operating since 1953, it is unique and is, in 
fact, one of the few markets below the top 100 with three VHF stations. 
Prospects for Television's Growth in the Market 
It is understood that the Commission's basic reasoning for requiring 
full evidentiary hearings on CATV importation of distant signals only 
in the top 100 carkets was that it was only in these markets that 
independent UBF service was likely to develop and could be adverscly 
affected by CATV systems importing outside programs. Below the top 
100 markets it believed that URF stations would most likely be able 
to secure network affi ons and would therefore be protected from 
CATV by the non-duplication provisions. This reasoning may have some 
validity in most of the markets below the top 100, but it is certainly 


not epplicable in the Colorado Springs - Pueblo market. With each of 


the three national television networks having a primary VHF affiliate 


already, the one or more UHP stations that might be activated in the 


not too distant future in Colorado Springs - Pueblo do not have a chance 
of a network affiliation, and therefore, would have no protection at aJl 
from the CATV systems. Obviously, therefore, the Colorado Springs - 

Pueblo market is one where the Comission should “carefully examine the 
probable economic consequences” before permitting any CATV system in the 


market to import outside programming. We believe that such "careful 
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examination" is only possible by evidentiary hearing. 


In Colorado Springs, Vumore Video Corporation of Colorad 


granted a permit by the city of Colorado Springs for a CATV 


| 
system in 


that city. The system is to provide reception of the five Ddénver 


stations in addition to the three local stations initially. 


‘Phase 2 


in the development of the CATV service will apparently include importation 


| 
of programming from Los Angeles and San Francisco independent stations. 
i 


In Pueblo, the Pueblo TV Power, Inc, has been ranted ajsinilar 


permit, and will initially import programming from the five 


7 nver 
i. 


- . : . rps i 
stations. In their presentation to the city, mention is madé of the 


r = a - | 
later importation, when permitted, of programming from Los Angeles, 
| 


San Francisco and Chicago. 


operating are mainly on the fringes of the Colorado Springs 


| 

The only other CATV systems author 
| 
| 


ized and/o 


Pueblo 


television coverage area and are of extremely small size. (See Exhibit C) 


The Commission has allocated to Colorado Springs for commercial 


use, UHF channel 21 and to Pueblo, UHF channels 26 and 32. 
there are no applications on file for the use of 
economic analysis and forecasts for this market, 
of outside 


Exhibit G, indicate .that without the importation 


by CATV, an increase in revenue per viewing home 


with the projected growth detailed there a fourth commercial 


might reasonably be expected in this market within the next 


these chann 


is possible 


At present 
| 
e 


ls. Our 


which are appended as 


programming 
| 

, and that 
| 
| 


station 


few years. 


It also should be noted that, in terms of net weekly circulation, 


there are seven markets with three stations that rank below 


Springs - Pueblo. One market, Las Vegas (with a net weekly 


Colorado 


| - : 
icireulation per 
| 

| 


station of 28,200 whereas the net weekly circulation per station for 


Colorado Springs - Pueblo is 39,600) supports four stations 


217 


| With normal 


rdieated that the potential for at 


with the problem of 
x low; consequently, its potential 
considerably below that of its VHF 
All Channel Receiver Law, however, means 
receivers are replaced, all receivers will 


have DHF capability. t this is not a whole answer, because generally 


is growing and its growth would be accelerated when UNF programming 
provides an ince 7c for homes to acquire a modern receiver equipped 
to receive the UF band. 

penetration has reached a 
national average of about 40 per cent. With the increasing demand for 
color receivers, plu replacement and the purchase of second and 


inercase at an accelerated 


Furthermore, in attempting to estimate the potential for one or 
two URF stations in this market, we must not ignore the history of the 
development of broadcasting. First in radio, and later in television, 
those of us who have lived through those days can recall, sometimes to 
our own embarrassment, the positive forecasts and very definite 
affirmations, sometimes by leading experts, that Market X could not 
possibly support another station. Later, Market X probably supported 


three or four more stations. And who can forget all the dire forecasts 


that it never would be economically possibic to support television? 


Experience and observation over the years leaves one firm in 
conviction that we typically underestimate the potential of the future. 
Though our tools for forecasting have improved enormously, many of us 

still may be doing this today with respect to UHF stations. 


If we accept the feasibility of one or more UNF stations in the 


Colorado Springs - Pueblo market, then we must consider what jconditions must 
| 
exist in the market to provide a reasonable chance for this gestation to 
£ 


occur. We must assume at the outset that barring the advent jo 


operate as an independent. It would be completely unrealistic to give 
| 


such a station a chance to become an affiliate of one of the |three existing 
| 


\ 

| 

| 
national television network, the embryonic UHF station must plan to 

| 

; 

+ 


networks. As previously noted, all three networks have had jong association 
| 
with their respective VHF affiliates in this market and that/these stations’ 


efficiency is good, and the life blood of a network is the d¢livered homes 
which a new UHF station could not hope to approach. 
Assuming our new UNE station must program on an independent basi. 
| 
| 


serious questions arise if it must face the competition of the 
| 
importation of the programs of three network and one independent from 
Denver. Of course CATV systems in the Colorado Springs - Pueblo market 
i 


will carry the programs of the embryonic UHF station on its system; 
| 


however, the momentary advantages of a larger initial potential audience 


are far out-weighed by the fractionalization of its small initial 


audience by the proposed importation of the five Denver Stations (three 
network, one independent and one non-commercial). We must realize 
that the non-network programming of the three Denver network affiliates 
plus the complete programing of the independent will Sreeeay include 
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importing the programs of all the Denver 


st 


is shown that a conservative estimate 


of the effects of 


the three VHF s 


the CATV systems in the Colorado Springs and Pueblo are 

the programming of the Denver stations, an impossible 
situation would be created for new UHF stations by reason of: (1) the 
severe econcnic effects on 211 television in the market, and (2) the 
abnormal programing competition anc audience fractionalization that 


would oceur during the vital gestation per od of new UHF stations. 


AUDIENCE CONSIDERATLONS 


According to the most recent ARB survey of the television 


in the Colorado Springs - Pueblo market conducted in November | 


audience 


1967, 


the three television stations in the market serve 91,100 television 


| 
eee aL | 
homes in their metropolitan area, 121,800 television homes in 


"Area of Dominant Influence," and 139,300 television homes in 


total survey area. Data presented in the ARS “Television Mark 


indicate that these stations (KKTV, KOAA, and KRDO) deliver a 


weekly circulation that ranks this market 138th nationally in 


their 

their 

et Analysis” 
net 


this regard. 


Since the only CATV systems currently proposed within e predicted 


Grade B contours of the station in the Colorado Springs - Pueb 
that anticipate the delivery of imported signals t 2 m 
| 


of the television homes in this ADI are in the cor : + athe 


important to take note of the geographic distribution viewe 


stations. Such an analysis is attached as Evhibit mn i 
during cach of the broad day parts studied at least 61 per cen 
| 
much as 85 per cent of the viewers to Colorad Springs - Puebl 
| 
stations are located within the metropolitan area which sancti s 
two home counties: El Paso County, the howe county of Colorad 
and Pueblo County, the home county of Pueblo. When this is ¢o 


the fact that 70 per cent of the population located within the 
| 


| 
area is located within the city limits of the two core cities, 


abundantly clear that the three stations in this market depend 


lo market 

t portions 
seems 

rs to these 

cates that 

t and as 

o television 
ts of the 

o Springs; 

upled with 
metropolitan 
it becomes 


to an 


. ane : pees A 
inordinate degree on these two cities for their viewing audience. 
\ 


mAh ail 
It is always a tenuous proposition to attempt to predict 


within a 


specific market; however, as is described and discussed in Exhibit H, 
it seems reasonable to assume that a minimum penetration of 19 per cent 
will be reached within a relatively brief period of time, and a 
penetration approaching 30 per cent is highly likely. Perhaps it should 
be noted also that Vumore Video Corporation of Colorado Springs, Colorado 
through one of its owners, Bill Daniels, has estimated that 60 per cent 
penetration will be reached within seven years; this statement appeared 
in CATV Magazine, August 21, 1967. 

Further, Mr. niels is reported to have over 6,000 homes in Colorado 
Springs already signed up for his CATV service. This represents over 


20 per cent of the hones in the city. These data would indicate that 


penetration will exceed typical growth rates in this market. Aiso, should 


this 60 per cent penetration level be reached in both Colorado Springs and 
Pueblo, the local television stations would be faced with the potential 
loss of 37,150 television homes during unprotected programming periods. 
This then could represent 2 loss of approximately 30 per cent of the 


television homes within their "Area of Dominant Influence” (ADI) 


ECONOMIC CONSIDERATIONS 


Background | 


An economic history of television in the Colorado Springs - Pueblo 


market from 1960 through 1966 is attached as Exhibit F. These data 
demonstrate that while the economic growth of television in Cdlorado 


Springs - Pueblo has exceeded national economic growth as expressed 
| 


in terms of Gross National Product, its growth has proceeded ata 
significantly slower rate than that of the television industry 


nationally (average annual growth rate of 5.6 per cent as compared to 
| 

an average annual growth rate of 9.5 per cent). | 

| 
| 

Further examination of these data indicate that: (1) Television 


stations in the Colorado Springs - Pueblo market receive an atypically 


high percentage of their revenues from network sources (22.0 per cent 

as compared to 16.6 per cent); (2) these stations’ revenues ftom 

network sources is growing at a rate somewhat higher than the| national 
average (10.6 per cent as compared to 6.7 per cent); (3) while revenues 
from national and regional spot advertisers have more than doubled in this 
market ($445,200. - $953,100.) an uncommonly small share of the revenues 
in Colorado Springs - Pueblo comes from such sources (40.5 per cent as 
compared to 59.7 per cent); (4) the television station in Colorado Springs - 
Pueblo receives a somewhat larger than normal share of their revenue from 
local advertisers (36.6 per cent as compared to 23.7 per cent); however, 
this source of revenue is increasing well below national aos (2.8 

per cent as compared to 7.8 per cent). | . 


. | 
Some observations of the status and movement of the economy of the 


. | 
television industry that may have relevance to the problem here include 
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the following. First, it seems likely that stations’ network revenues, 
as a proportion of total revenues, may be expected to diminish. This 
assumption seems valid in light of the steadily declining network 
profits during the past few years. Second, while spot revenue has been, 
and continues to be, the major source of revenue to television nantioes 
the growth rate of spot revenue has shown a tendency to plateau somewhat 
in recent years. Furthermore, and perhaps more pertinent to the instant 
situation, an increasing proportion of spot dollars is going to larger 
markets with a correspondingly smaller share going to markets below 
the top fifty. ‘Third, during the past few years the growth of revenue 
from local advertisers has increased healthily and steadily; however, 
it should be observed also that much of this growth is in larger markets 
which had neglected such revenue sources during prior years rather than 
in smaller markets where stations had developed these sources earlier. 
The economic history of television in Colorado Springs - Pueblo seems 
to indicate that this market’s financial behavior is not atypical in 
these regards. 

Observation of the Colorado Springs - Pueblo television market 
also suggests that the owners of the three stations there have made some 
investments beyond norms. This seems to be particularly true in two 
instances. First, since network programming was not available to 
these stations through network-provided means, the stations constructed 
their own facilities for the importation of network programming. 
Second, these stations appear to have developed and maintained extensive 


facilities and staffs for the production of local programming beyond 


those that would be expected in the 138th television market. 
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Future Developments Under Current Competitive Conditions 
| 


Specific comments and forecasts regarding the future of jthe television 
| 
| 
economy of the Colorado Springs - Pueblo market, both with and without 
| 


CATV entry, as prepared by Ohio University's Center for Research on 


| 
Broadcast Management and Economics are appended to this report as 


| 
Exhibits G and H. 
| 


These very conservative projections indicate that it is jreasonable to 
i 


expect television revenues to excede $2,500,000 in this markét by 1972. 
i 

This suggests at least three important conclusions. First the owners 
| 


of the stations in this market finally may anticipate a reasonable return 
| 


on their investment. Not in the history of television in this market 
| 


have the owners received even the minimum returns on their investment 


i 
typically expected by businessmen, even those in businesses tisually far 


a - 
less profitable than television broadcasting. It appears reasonable to 
give value to this concept since experience indicates that businesses 


that continue to operate at a loss or at profit levels below! expectations 


eventually are required to reduce their service. 


Second, as is discussed in some detail in Exhibit G, this anticipated 


revenue growth could well lead to the development of at least one more 


| 
television station in the relatively near future, and that this station 
| 


| 
would be an independent UHF station. This seems important for a variety 
| 
of reasons but most notably because it would offer increased! local 


programming choice to viewers in this market. Both the maximization 


of choice and the development of maximum choice that is particularly 
| 
responsive to local needs can be attained in the instant situation only 
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through the development of additional local television stations. 

Third, revenues growing to or beyond this level should permit 
the stations in the Colorado Springs - Pueblo market to continue to 
expand their service to people of the area. More specifically, they 
could be expected to complete their conversion to color, to add to 
their already extensive offerings in the local news and local public 
service areas of programming, and to develop additional local and 
syndicated programming content for their audiences. 
Future Development with CATV Entry 

On the other hand, if large CATV systems enter the market importing 
a multiplicity of programming from other markets and regions, the economic 
potential of this television market appears extremely weak. Not only 
would such action seex to completely obliterate any possibility for the 


development of new stations in the market, but it would appear also to 


threaten the viability of at least some of the existing stations. 


Exhibit B, appended to this report, describes and discusses the possible 
effects of CATV'entry into the core cities of this market. 

The data analyzed in this exhibit, which was prepared by Ohio University's 
Center for Research ‘on Broadcast Management and Economics, suggest 
conservatively that at least one of the existing stations in the 
Colorado Springs - Pueblo market would be jeopardized. Should these 
proposed CATV systems achieve a penetration level even near the 60 per cent 
suggested by Bill Daniels in CATV Magazine (See note above), at least two 
of the existing’ stations would scem to be threatened. 


There is one further area of economic effect of the proposed community 
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antenna ‘systems which might be overlooked easily. Since most syndicated 
| 
programming and feature film material is sold on a basis of market 
exclusivity, significant CATV penetration could put the Colorado Springs - 
Pueblo stations in the position of having to compete for such) program 
content with the stations in the much larger Denver market. For 
all practical purposes, this could result in the denial of such programming 
| 
to these stations either because of their having to compete at Denver 
prices or because such programs would be sold to Denver stations promising 
| 
an exclusive area including the Colorado Springs - Pueblo area which is 
now considered a separate and distinct television market. 
Public Service Considerations 


| 
This threat to the economic viability of the "free" television 


stations in this market has serious implications regarding the public 
interest. While it might be argued that the importation of television 
signals from Denver, and perhaps other distant markets, vould, in one 
sense, offer more individual choice regarding television programming 
to the citizens of Colorado Springs and Pueblo, this threat to the 
continued operation of the local stations could result in tremendously 
| 

reduced television service to all families not living in the core cities 
where community antenna service is proposed. Further, within the core 
cities, the remaining program sources could not be expected to be 
\ 
responsive to local interests and needs. 

If it is argued that these financial losses would not cause the 
cessation of service, but rather would only result in severe) cost controls 


within current television stations in the market, it should be noted that, 


that part of a program service which is most expensive, and consequently 
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offers greatest potential for expense reductions, is the area of local 
programming and particularly of local news and public affairs programming... 
An analysis of the relative costs and returns for various day parts and 
program types in the Colorado Springs - Pueblo market appears as Exhibit I, 
and substantiates this conclusion. 

Statements from the managers or owners of the three television 
stations now operating in the Colorado Springs - Pueblo market 
regarding specific effects of cost controls on this operation have 
been obtained and are appended to this report as Exhibit J. 


Data in Exhibit I also seems to warrant the conclusion that 


the non-duplication rule would have little impact on the total economic 


injury resulting! from the proposed CATV systems. Since the majority of the 
revenues gathered by these local stations is obtained during non-network 


oriented periods, this "protection" would appear to be of minimal benefit. 
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PROGRAMMING CONSIDERATIONS 


| 
While it seems clear that the importation of signals from the 
| 
i 
independent and educational television stations from Denver| would 


increase the programming choices available to CATV subscribers ata 
| 


given time in Colorado Springs - Pueblo, examinations of programming 


broadcast by network affiliated Denver stations and the three Colorado 
Springs - Pueblo stations were made to determine the geeee to which these 
Denver signals would offer additional programming in this market. The 
findings of these analyses are appended to this report as Exhibits 


K and L. 


| 
These exhibits indicate that both types of content, as is indicated 
on license renewal forms, and the sources of programming during various 
day parts differ very little between the network affiliated Denver 
| 
stations and the stations in Colorado Springs - Pueblo. Further, and 
more significant, only eleven per cent of the specific programs broadcast 
by the Denver affilates is now nnavariable over the Colorado Springs - 
Pueblo stations. Further examination of the lists of specific program 


titles not shared between these markets suggests that, while they are 


not precisely duplicative, they do cover similar content areas. 


CONCLUSIONS 
The major conclusions of the foregoing analyses are as follows: 
1. The Colorado Springs - Pucblo market is separate and distinct 
from the Denver market. 
2. Television service now provided viewers in the Colorado Springs - 
Pueblo market far exceeds the service typical of markets below the top 100. 
3. The avdience for television in the Colorado Springs - Pueblo 


t is inordinately concentrated, and it exists largely within the 


two counties comprising the metropolitan area. Further, within the metro 


area, a large percentage of this audience is located within the two core 
cities. 

&. The proposed CATV systems in Colorado Springs and Pueblo, in so 
far as they import Denver and other distant signals, would significantly 
fragment the television audience in this market. 

5. The economic growth of television in the Colorado Springs - 
Pueblo market is healthy though it is slightly below industry norms. 

6. In the absence of CATV development in these cities, the Colorado 
Springs - Pueblo market can reasonably be expectéd to support at least 
one independent UBF television station within the next few years. 

7. CATV entry into these cities would deny the development of 
additional stations in this market, and also would threaten the economic 
viability of the three existing television stations jn the Colorado 
Springs - Pueblo market. 

8. Even if the local stations in the Colorado Springs - Pueblo market 
should survive significant CATV penetration, it is highly probable that the 


"Eree”™ television service they provide, both within and without the areas 
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in which CATV systems are proposcd, would be meaningful 


9, The importations of the three network affiliat 


ly reduced. 


ed television 


stations' signals from Denver into the Colorado Springs - Pueblo market 


would offer the viewers in this area little in the way 


programming choicc. 


10. ‘he licensees of current stations in Colorado 


| 
of increased 


Springs - Pueblo 
i 


have demonstrated imagination, far-sightedness and dedication in the 
| 


past in bringing to their audience the finest programming available 


through the most efficient technical means possible. It is assumed 


that this vigorous pursuit of excellence will continue, 


EXHIBIT A 


Demographic, Geographic and Economic . 
Data Regarding the Colorado Springs - 


Pueblo Marke 


The Colorado Springs - Pueblo market is located near Pikes Peak 


in central Colorado on the Eastern slope of the Rocky Mountain range 
with Pueblo in the Arkansas Valley at the confluence of the Arkansas 
and Fountain Rivers. Colorado Springs’ elevation is over 6,000 feet 
above sea level, and Pueblo's is 4,960 feet above sea level. To the 


west are the Rockies averaging near 11,000 feet; to the east are 
undulating prairie lands; and to the north, the land slopes upward 
reaching an average height of about 8,000 feet 20 miles north of 
Colorado Springs at the top of the Palmer Lake divide. The \Colorado 
Springs - Pueblo region itself is relatively flat and sence 
Colorado Springs is located 65 miles south of Denver, and 
Pueblo is 40 miles south of Colorado Springs. : 
Colorado Springs’ growth during the period of 1950-1980 was the 


greatest of all Standard Metropolitan Statistical Areas in the U.S. 


growing to a population exceeding 100,000 people. 


| 
| 

Population in the city of Colorado Springs increased {rom 
i 


72,000 in 1960 to 97,500 in 1966, an average annual growth rate of 


5.18%. The El Paso County population in 1960 was 148,600, and in 


| 
1966 it totaled 190,500 for a 4.18% average annual growth rate. 


| 
The Pueblo County population went frou 120,800 in 1960) to 


127,600 in 1966 for a .92% average annual growth rate; the city of 


Pueblo’s population increased fron 93,300 in 1960 to 99,300; in 1966 
| 


for an average annual growth rate of 1.04%. 


| 
The combined population growth for El Paso and Pueblo Counties 


inereased from 269,400 in 1960 to 318,100 in 1966 for a 2.81% average 
annual growth rate. Households increased from 74,500 in 1960 to 


93,500 in 1966 for an average annual growth rate of 3.86%. Included 
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seventh 


are 21,513 military personnel at Ft. Carson, 
erce Base, and 5,185 at the Air Force Academy. 
retail sales for El Paso County and Pueblo County 
increase > $291,663,000 in 1960 to $495,221,000 in 1966 for an 
average annual growth rate of 9.46%, considerably above the national 
average. 

Indivicually, Colorado Springs’ total retail sales went from a 
1960 total of $139,174,000 to $216,444,000 in 1966, an average annual 
growth rate of 7.85%. For El Paso County, the average annual growth 
rate was 9.89%, increasing from $165,187,000 in 1960 to $284,706 
in 1966. 

Pueblo’s total retail sales in 1960 totaled $118,138,000 and in 
1966 it was $187,553,000 for an average annual growth rate of 8.52%. 
Total ret2il, sales for Pueblo County during this time increased from 
$126 ,476,600 to $210,515,000 in 1966, representing an average annual 
increase of 9.05%. 

Effective buying income for El Paso County and Pueblo County 
combined totaled $482,317,000 in 1960; this increased to $699,840,000 
in 1966 for a 6.41% average annual growth rate. Per capita effective 
buying income increased from $1,790 to $2,200, and per household 
effective buying incone increased from $6,474 to $7,484. 


Separately, Colorado Springs effective buying income increased 


from $146,540,000 in 1960 to $249,978,000 in 1966 for an average 


annual growth rate of 9.35%. El Paso County increased from $279,647,000 
to $462,546,000 for an average annual growth rate of 8.77%, while the 
Pueblo County effective buying income weni from $202,670,000 in 1960 


to $247,294,000 in 1966 for a 3.43% average annual growth rate. 


Pueblo's effective buying income had an average annual, 


rate of 4.90%, increasing from $159,219,000 in 1960 to $210,497 ,000 
if 


in 1966. 


The total civilian work force for Colorado Springs in December 


of 1967 was 60,490 with 3.2% unemployed. For Pueblo, the Labor force 

was 41,100, with unemployemnt varying between 5 and 10%, depending on 
| 

the season. 


Civilian employment at Ft. Carson, Ent Air Force Base, and the 
Air Force Academy totals 7,737; the Pueblo Army Depot exploys 3,800 
persons. | 

Civilian payrolls total over $44,000,000; military pay and 
allowances total almost. $152,000,000 per year, while sthen related 
expenses total almost $26,000,000. The estimated military \impact 

i 

on the local economy for 1967 was $223,491,885, and the impact of the 
Pueblo Army Depot was valued at $21,000,000. | 

Colorado Springs is also the headquarters for NORAD, the North 
American Air Defense Command, which controls the aerospace |defense 
of Canada and the United States. 


Bank deposits in Colorado Springs in 1967, were $244, 483,327; 


| 
in Pueblo they totaled $113,680,315. | 


| 
Colorado Springs had a total of 2,400,000 tourists and visitors 


in 1967, with vacation spending totaling $66,000,000. In. 1966, there 
| 


were 375 conventions in the market with an attendance of 78,750 people 
| 


spending $9,680,000. 
| 


Colorado Springs has experienced 33 major industrial developments 


and/or expansions since 1965. 


sansas Reclamation 


erved by the following 


Denver and Rio Grande 


and Centr 


ving the area 2 tinental Trailways, Greyhound, 


Colorado Springs Coach 


122, 96, and 76. 
ng in the area are Colorado 
rlorado (Colorado Springs Center), Nazarene 
Southern Colorado State 
Rampart College. Other instruction 
Deaf and Blind, Technical Trades 
Institute, dnd various schools of nursing, business colleges, and 


private academies. ic i) s in Colorado Springs total nine 


senior high schools, fifteen junior high schools and fifty-three 
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elementary schools. In Pueblo, there are four senior high schools, 
six junior high schools, and thirty elementary schools. There are 
also over twenty parochial schools, on both the primary and secondary 


levels, operating in the core citics. 


Recreational activities prominent in the area include ice skating 
and golf. In Colorado Springs there are thirty-three public parks 
encompassing 3,156 acres; there are six such parks in Pueblo. Also, 
Pike Mountain National Forest is in El Paso County. 

Cultural events and organizations in the area include the 
Colorado Springs Opera Association, Colorado Springs Choral) Society, 
Colorado Springs Symphony Orchestra, County Players Music Theatre, 


International Hockey Tournament, Horizons Unlimited Travelogues, 


Audubon Wildlife Films, Pueblo Arts Council, Greater Artist] Series, 
| 


\ 
Broadway Theatre League, College Theatres, Pueblo Film Series, Broadmoor 
| 


| 
International Theatre Events, Fine Arts Center Events, City 


Auditorium Events and the Pikes Peak or Bust Rodeo. 
Colorado Springs has six civilian hospitals and two military 
hospitals, while Pueblo has three hospitals. There are twonty-one 
nursing homes in Colorado Springs and ten in Pueblo. Other health 
| 
institutions and facilities include the Colorado State Hospital, Rocky 
Mountain Rehabilitation Center, Cerebral Palsy Training Concer Pikes 


Peak Mental Center and the Child Quidance Center. In Colorado Springs 


there are 286 physicians and surgeons, 165 dentists, 34 chiropractors, and 
| 
| 
18 ostcopathic physicians and surgeons. In Pyeblo there are 128 
medical doctors, 50 dentists, 19 chiropractors, and 2 osteopathic 
| 


physicians. | 


| 
There are 182 churches in Colorado Springs and 134 in) Pueblo. 


| 
237 : 
| 


are twenty radio stations serving the Colorado Springs- 
thirteen (one educational) in Colorado Springs, and 
tions serve the area providing service 


there is a proposed educational TV station 


Springs has two daily newspapers, two legal 


kly newspapers. Pueblo has one morning and 


circulation of 20,538, and a Sunday circulation of 20,527. The evening 
paper the Gozctte-Telegraph, has a daily circulation of 39,434 and on 
Sunday 40,203. The Pueblo Chieftain (morning) has a daily circulation 


of the Pueblo Journal (afternoon) has a daily circulation 
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EXHIBIT B 


p Between 
Denver Markets 


Television Viewing Overla 
The Colorado Springs - Pueblo and The 


iewing to Colorado Springs - Pucblo 
in the area of dominant influence 
resent viewing to Denver television 
located in the area of dominant influence of the Colorado 
Springs - Pueblo TV ns (Table II). 


wbstantiate the conclusion that there is very little viewing 


shared between tt ke The largest number of homes in the Denver ADI 


estimated to be viewing any Colorado Springs - Pueblo TV station is 500, and 
represents only 2 per cent of all homes viewing the station during that time 
riog (Table I). Likewise, no more than 1 per cent of all homes estimated 
to be viewing any Denver TV station at any broad time period is from TV homes 
located in the Colorado Springs - Pueblo ADI (Table II). 
Date are from the ARB surveys in the two TV markets for these three 
survey periods: 
November 2 - 22, 1966 


February 15 - March M+, 1967 
November 1] - 28, 1967 
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EXHIBIT C 


Current CATV Activity in the 
Colorado Springs - Pueblo Market 


OPERATING CATV SYSTEMS CARRYING A COLORADO SPRINGS - PUEBLO SIGNAL: 


COMMUNITY SERVED POPULATION SIGNALS CARRIED 
(Homes) 


Alamosa 2,148 Denver, Albuquerque, 
Colorado Springs (one 
station). 


Not Known Albuquerque, Colorado 
Springs (one station). 


2,360 Denver, Colorado 
Springs (one station). 


1,881 Denver, Pueblo, 
Colorado Springs (two 
stations). 


Monte Vista Denver, Albuquerque, 
Colorado Springs (one 
station). 


Springfield Colorado Srpings 
(two stations), Pueblo. 


Trinidad Colorado Springs (two 
stations), Pueblo. 


Raton (N.M. Albuquerque, Colorado 
Springs (two stations), 
Pueblo. 


Source: CATV Log 1957, Television Digest Inc., Washington D. C., and questionnaire 
returns 
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EXHIBIT D 
Current Translator Act 


TRANSLATONS: KKXIV-TV, CHANNEL 11 (CBS) 


La Veta and Rural Area 
Manitou Sprin 
Valdez 


Westcliffe 


Source: Television Factbook 1967, Television Digest Inc., Washington D. 


TRANSLATOKS: KOAA-TV, CHANNEL 5 (NBC) 


Buster, Graft, Oklarado, and Pritchett. 
Campo, Regnier, and Richards. 

Coaldale 

Cotopazi 

Creede 

Creede Rural Area 

Crested Butte 

Del Norte 


Doyleville (application) 


Elder, Springfield, and Two Buttes Resort 
Gunnison, and Gunnison Valley Rural Area 
Hoehne (construction permit) 

Howard 

Hugo 

Jack's Cabin 

Lamar 

Manitou Springs 

Masonic Park Rural Area 

Montrose, and N. Fork Valley (construction permit) 
Ohio City and Pitkin 

Salida 

Sargents 

Springfield 


Valdex 
Total: 24 


Source: Television Factbook 1967, Television Digest, Inc., Washington D. C. 
| 
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RANSLATORS: KRDO-TV, 


Aguilar 
Alamosa 
Canon City 
Hillside 
Bugo 


La Veta an 


Folsom (N.M.} (constructicn 


Maxwell, Raton, and Springer 


Source: actbook 1967, Television Digest Inc., Washington, D. 
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Geographic Location of Viewers to 


Stations 


Colorado Springs - Pueblo Television 


source of all homes estimated to be 
television station and whethgr the 
etro counties; or (2) in one of the 
¢ 
these stations the metro counties 
ing the broad time period 9:00 a.m. to 
average quarter hour audience for cach 


two metro counties is as follows: 


Average 
3 surveys 


72 
77 
81 


of the Coloravo 


cs estimates for the two metro 


El Paso County 54,500 
PucbJo County 36,600 
xv t 


omes estimates are not available for the cities of 


Colorado Springs and Fu , these 1966 population estimates indicate the 


majority of TV homes are located in the two cities: 


Estimated Population 
County City Por cent 


El Paso-Cotorado Springs T90, 500 97, 500 3] 
Pueblo 127,600 99 390 78 


Total 318,100 196,800 62 
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Economic Histor 
Colorado Springs - Pueblo Market 


Following are these data pertinent to the history of thd economy 


of the Colorado Springs - Pucblo market: 


1 Table I which describes the pattern of television's financial 
| 
behavior in this market since 1960 


2. Table II which compares revenue sources and growth rates for 


television in this market. 
| 


3. Composite FCC Form #324 for Colorado Springs - Pucblo television. 
1960 - 1967. | 
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TcONTs: 1960 eae nema (hi enor S. Pu€as 


SCHEDULE 1. BROADCAST REVENUES 


CLASS OF BROADCAST REVENUES 
{c) (>) 


EN HE SALE OF STATION TIME: 
Sale of stction time to networks: 
Scle of stction time to mejor networks, ABC, CBS, 
MBS, NSC (before line or service charges) 30! ae 6 
Sale of stction time to other networks (before line a 
sezvice chazses) mua | | 
Total {lines 4-5) mes pen ts 301,340 


(2) Noa-network (efter trede discounts but before commissions to 
agencies, SEES ond brokers, or cosh discounts 
d others) - 
Scie of stction time to netionel end regional odvertisers 
Of Sponsors eee a = 
Scie = stction time to local cévertisers or sponsors ___....... 
Total {lines 8- 9) saa 
Totc! sele of stction time (lines 6 end 10) __... 
(3) Less comnissions (including cesh discounts) to egeacies, 
representatives, ond brokers but not to steff sclesmen 
or exployees ——— a 
Beleaces¢ = sunt retcined from sale of station time (Hine 11] 
minus line 12) aero 
B. INCIDENTAL BROADCAST REVENUES (ofter deduction for 
y 


commissioz 


a or plecing Tao — 
Furishirig material, service, or Feciities ne eeecceccernm 
Ofer — dinner hi 
Total incidente! brecdeest revenues (lines 19-37) need 
Tote! brocdecs: revenues (Lines 13 crd 18) n.eccsccee 


LITICAL BROADCASTS 


Revenue (efter ciscounts and before commissions) from all political broadcests 
(including canouncements) by or on behalf of candicates, excluding amounts | 
receives from mejor netional networks (ABC, CBS, WSS, NISC) nssvmcenemeneemeeeneeereS RY 


JOINT AM-FM REPOR ‘ 


.. 


If this is @ report for a joint AM-FhM opezction, indicate below the omount, if any, 
of total brocdeast revenues in line 19 which is applicable separately to the 
Fi stetion: 


1. FA! reveaves from scle of station tine (after discounts, commissions, etc.)?4! 
2. FM revenues fron: providing functional music or other SPCCIC] SCTVICCS ..eSRAN 
3. Other FM revenues seemssssssesssenseenine 

- Tote? (lines 1 - 3) ...... 


LD maces 
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\ Use DOLLARS ONLY - OMIT CENTS 1960 CALL ceTrcns 
SCHEDULE 2. BROADCAST EXPEdScS 


CLASS OF BROADCAST EXPENSE 
(o) 


GENERAL CATEGORIES OF EXPENSES: 


Technical expenses meio dash et plane ea Sane Sea 
Program: expenses : = 

Selling Expenses oon cecsseneeeemenennenenenns eset alee pace aon 
‘General qnd administrative expenses Sete eae mae toy 


Total broadcast expenses (lines 2 - 5) .. 


SELECTED EXPENSE ITEMS 
(Subeotegories of lines 2 - 5 obove): 


Salaries, woges cad bonuses of officers and employees engaged in following 
categories: : 


(a) Technical __.. 
(b) Program ._.......... 


(6) General and administretive 2. senceceeseneseseeesemeneeereveseneennnmneneermnersee 


’ 
(e) Total (all officers and employees) neem TERNS SS eee ee. 


Depreciation and omortizetion scene ann ener re 

Film and tape rental expense (including amortization of {31mm} |e 

Records and transcription oo esssesesneeeneemneenneen mrss EER Eyes 

‘Cost of outside news services IRL ATCA ELAR FTI 

Talent expenses (musicians, artists, and other talent) eeneenenmnnneeenrnrennneetefne ett? 
| 


— 


Brosdcest revenves (from Schedule 1, line 19) cy 


qr svesuereee ens sneeseeeenensmenntuceenseseeeessensutuennenesssusqesseneeuansenrenns 


Brocdeast expenses (from Schedule 2, line 6) cecvewsenssesansenesesenees ee 


Broadcast operating income or (loss).......(Difference between lines 1 and 2 above) 2. 


Total of aay amounts included in line 2 cbove which represent payments for salary, 
commissions, ren! or services of any cheracter paid to the proprietor, the partners, 
the stockhoiders, o: ony close relatives of such persons (See page 3 of | 
AMSUPUCTIONS) oo ...eassncccceeseserrereevseesssncnenserensnree 


Note: If no such payments were made, check here 


Cosnsane $,-Peeaee 


AMOUNT 


(439) 
sae 
UST DOLLARS ONLY = OrET CENTS 


AMOUNT 
(c) 


SCNEOULE 1. BROASSAST 


ee 
AMOUNT 


BROADCAST REVENUES 


ABC, COS, 
Sa mo 


te line or se: 
of station time to other networks (before line 


SOIVICS Soy 
Tore! (i S) pinnae 
unts but bef 


SaSES netNe trace cisceunts 
representatives, ond brokers, or cash discounts 


to cdvertisers ond others) - 
ion ume to nctioncl end 1 it eSvertisers 


s on 
Sale of siction Ux 


a tine (lines § oud 10) 
scounts} to egencies, 


represe’ |, ond brokers but not to stat i selesien 
e x «t2) 

nad fen= erin of station time ~ 1} 

ned from sale of station tir (line ] 


SLou0% 


eeccaepeccersresstsssanens sansqumanmensesnsnsane 


AST REVENUES (efter deduction for 


contrect Gv2 commissions, fees, and 
trom ebteining or plecing ¢ 
4tu) 


fan? 
TC CULLICS me ceecnmneeneesennsnnennenene renee 


Serv: ice, 
697) 


Glent unéer o 


LITICAL SRCADCASTS 
ol) political brocded 
H 2S cundidates, excluding Ginouats 


BC, CES, ¢ ne 2b, N20) oon 


JOINT AM-EL 


LEM operation, inzieate oelow the os:ount, if any, 
cyplicable separately to the 


vs 


in Hine 19 which is 


froin scle of station thine (after discounts, commissions, ctc.)*4! 


events 
bree, atovidling functions! swusic of other special services .....522) 
LA} 


eve NERS arin Dy 


MS TOV OTUCS. cconennccesernesssesoee 


ker FL 


Total Vm 3) cesameeseresoerenne more : 
sa ae cee reve 


( (440) 
. : ec 4 
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SCHEQULE 2. BROADCAST EXP ELSE 
CLASS OF BROADCAST EXPENSE 
(0) 
GENERAL CATEGORIES OF EXPENSES: 


Technical expenses et ree rrp rarer a 


i o 
Program CXPCRSCS ooo cssceecerssececemssssumennroccesccemessnsssnsssecemermennemetucmssarsseuseeeammnateectentetheteeets*tnet 


Selling expenses re enenrcmereremserereterver 
General end cdministrative expenses rene fe 


Total broadcast expenses (lines 2 - §) __. mes —_) e701) $3 


SELECTED EXPENSE ITEMS 
(Subcategories of linos 2 - 5 above): 


Sclaries, wages ond bonuses of officers ond employees engaged in following 
categories: 


* (a) Technical __. 
(b) Prograin _.. 


(e) Total (all officers and eraployees) _ seen 


Film a tepe Seated en (including amortization of film) _ 
Records ae SESE ES ae ete enereettennerrererterttnmeensrereen : 


Music license fees ccs 
Other perfomance or prog 


SCHEDULE 3. BR 2OADEAST Ki CURE 


Broadcast expenses (from Schedule 2, line “) Paras enhreetrerrnn edna tomentosa nnse 2 


Broadcast operatiny income or (loss)....... (Difference between lines 1 ond 2 above) 122... 


Total of ny amounts included in line 2 above which represent payments for sdlery, 
commissions, rent or services of ony charecter paid to the proprietor, the partners, 
the stockholders, or ony close relatives of such persons (See page 3 of 
ANStrUCtiONs) a... cssecevevereseeesaceceonssnen neta ovale osteinbria 


Note: If no such poyments were made, check here ons-smennnnisunnnennene oO 
- : 


(44D \ 


CALL LETTERS Coennagn Sf ues 


USE DOLLARS ONLY + O;iT CENTS 1 9 62 
SCNIDULE 1. BROADCAST REVENUES 


CLASS OF BROADCAST REVENUES AMOUNT AMOUNT 
©) &) — 


REVENUE FROM THE SALE OF STATION TIME: $ 
{1} Network - 
Sole of station time to networks: : . 
stotion time to mejor networks, ABC, CSS, 
“37 tafore line or service caamges) | FZ, SBD 


Sale of stction time to other networks (beiore line or 
service charges) _ aires ee reecementavergonennnacht Dorr 


Tote! (ines 4-5) — ee rrereneecemseceee 


: 


{2) Non-netwock (cher ticce Eiscounts but before commissions to 
agencies, repzesentctives, end brokers, oz cosh discounts 
to cdvertisers and others) - 

Sele of station ime to national and regional advertisers 

ot sporsoys ___. a 

Scle of siction time to locel cdvertisers or sponsors 

Tote! (ines 8-$) — —— See neers 
Tote! sale of siction tine (lines 6 ond 10) ... 

(3) Less comn.issions (including cesh discounts) to agencies, 
representctives, ond brokers but not to staff scles:nen 
or exployees — eer eecnecere—oeaee 

Bolerce, amount retcined from sale of station time (line 3} 


minus line 12) — — ee  eeeret 


B. INCIDENTAL BROADCAST REVENUES (efter deduction for 
commissions): . 

Scle of tclent unter contrect od commissions, fees, ead 

| from: Obteining OF PlCcing Talent a anveeuseneseeenn 

ng motericl, service, ct ESCH IIOS eeeeesemsecccenerssoneen 


oadcest revenues (lines 15-17)... 
Torl Lcodeast revenues (lines 13 cad 18) .... 


ooo am" ——— oe 


POLITICAL BROADCASTS 


including cantunces.cnts) by OF On behalf of coadidstes, excluding cinounts 


“3 


received from maior nctional networks (ABC, CBS, MES, NSC) err crecsonmncereverorasensl Hott 


Revenue (cites discounts and vefore commissions) from all political broadcasts 


JOINT AM-FM REPORTS 


lf this is ¢ report for c joint AM-FM operation, indicate below the amount, if ony, 
of tote] brocddcst revenues in line 19 which is applicable separately to the® 
FM stction: j { 

5 
‘%- 
}. FM revenues froin sole of station time (atfex discounts, commissions, etc.)?#! 
2. FM revenues from providing functions. inusi¢-e, other special services ......SA9) 
3. Other FX ze — aan we 


4. Tote) (i051 = 3) canneeencumesnnemnnnmencuipnnneentin 


‘ 
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SCHEDULE 2. BROADCAST EXPERSES 


LINE CLASS OF BROADCAST EXPENSE _ AMOUNT 
MO, : (0) | &) 


1 | GENERAL CATEGORIES OF EXPENSES: ce 
Technical €xpCaSCS oo eenennnsesnenenmnnnrne enn nntin nent ts 2 190,925 
2) 


Program ©XPCASES ooo senecenenenneecte ne reemeeeereceneetemnentreneten tenant en tenet 
Selling @XPeNSOS a. seseeneenseweese—suesssteneermenneeceneensn fined 7 ive, 74 
General end odministrative expenses is) 


Total broadcast expenses (lines 2 - S) . ae E 1,513,383 


SELECTED EXPENSE ITEMS 
(Subcotegories of lines 2-5 obove): 


Sclcries, weges end bonuses of officers end employees engeged in following 
ectegories: 


(a) Technical __.. jo? 13) Yed 
(b) Program ._. Se — : | 183,906 
(c) Selling ..... : . 
(6) Generel cad od:ninistrative 


(e) Total (ctl officers and exployees) _..emrseennneenennstemennnnentenennee 


Depreciation and cmortization aan messteessesceeeneesenseenpeeeesevsensennnseregemeemeemeeenneme 
Film ad tape rental expense (inciuding amortization o of fil) 
Records Gnd transcriptions ..sscssccsscseccesecssosesssseseeceneeereceessenseereetemnees 
Cost of outside Neves SCTVICES aa.aesessocsseeceennsnsmeerseceesenesunennnneee 
Fao expenses (musicicns, artists, ond other telent) _. 
Music license fees oo 
Osher, perfomance o: P 


SOREDULE 3. 


a 


Broadcast revenues (fro.n Schedule 1, line 19) Aik. sts tonite EE eRe EEE 


Broadcast expenses (from Schedule 2, line 6) {Ses Cet MOR eS ), 5#3 3$3 


Broddeast operating income er SGosse smu(Difference between lines 1 ond 2 above) 0. G53 Ss 


Total of ony amounts included in line 2 above which represent payments for salary, 
commissions, reat or services of any cheracter paid to the proprietor, the partners, 
the stockholcers, or ay close relatives of a persons (Sec page 3 of | 
RStrOC HORS eee cerearecerrmneverenmnreeveersvencersnrcensrasmcearveesrorer erento 


Note: If no such payments were mede, check here sa antennas BS 


D7 REEVE Cebli bb FRO CoetEs OF FORt: me 524 ee LD BY THE THEE Sretices 
see Gataigne Seutnetes ~fdizee, Fee Fin ons Ve. a THEY De Wer Beebe trite SPACER, 


eK aN 


7 9 63 CALL LETTEAS ray 


UST DOLLARS ONLY = OMIT cents 


SCHEDULE 1. BROADCAST REVENUES 


CLaSS OF BROADCAST REVENUES AMOUNT AMOUNT 
{o) ()) (c) 
$ § 


A. REVENUE FROM THE SALE OF STATION TIME: 


{2} Network - 
Sole of stction time to networks: 
Sele of siction time to major networks, ABC, CBS, 
MBS, NSC (before line or secvice charge) 
Sele of station time to other networks {before line or 
service cnorges) ___. Ens | : 
Tote! (ines 4-$} ee rece 
{2} Noo-network (citer trace ciscounts bet before commissions to 
egencies, represontctives, end brokers, or cosh discounts 
to advertisers end others) - 
Sele of stction time to natione! ond regional advertisers 
or Sponsors Scere 
Scle of siction time to local cdvertiscrs or sponsors . 


Tote! (lines 8-9) ——.-_-_-_--_--- eee neareeree 
Tote!’ scle of stction time (lines 6 and 310) ety t, 674, FET | 


{3} Less com:issiens Gacluding cesh discounts) to agencies, 
representctives, ond bcolkers but not to staff salesmen 
or employees . fie ec 
on Gi: = sale of station time (line 1]. - 
et LYGS 29 


nus line 12) SNe accesses 


B. INCIDENTAL BROADCAST REVENUES (ofter deduction for 
commissions): 
Scle of tcleat under contrect oad commissions, fees, ond 
profits from obtcining or placing 5X3 | a 
Furifshing metericl, service, or FQCH ICS nen neee errr fae 
Orher — ee ee eee eentenrenaanserer ioe 


Tote! incidentc? brocdecst revenues Cires 15-17) nisecsconneeeed- 
neseseest revenues (ines 13 cad 18) om srnene~ 
sevenUucs \ukes ° 2 


POLITICAL BRCADCASTS 


Revenue (efter Escounts ond before commissions) from ol? political broaccasts 
(including cuncu ents) by or on behalf of condidctes, excluding omounts 
received from mejor nctional networks (ABC, CBS, F3S, NBC) err vinsorrmnrerennreh AD, 


JOINT AM-FIA REPORTS 


If this is ¢ seport for & joint AFM operction, in2icate below the amount, if any, 
of totel broadcest revenues in Jine 19 which is opplicable separately to the 


Fil station: 
es 


}. Pal revenues from scle of stetion time (efter discounts, commissions, ete. 22! 
2. FM revenues from providing functions tusie or other special rervices .....52) 
Be Other FR revenses mene mememeenee temmeenrscenent 


4. Total (Lines 1 © 3) a nmseeneectcnreeneeeetnesenenmnteenennemntnnteta eet 


(444) 7 
| 2 


USE DOLLARS ONLY = OMIT CENTS 19 63 Cate Lerrcns Guest, S- Me 


SCHEDULE 2. BROADCAST EXPEISES 


CLASS OF BROADCAST EXPENSE AMOUNT 
(oc) | b) 


GENERAL CATEGORIES OF EXPENSES: s 


Tecuicel CXPCASCS (oo oe ee en RI eh ee ns 223, 068 


Program €XPCNSCS os seessnensemeeneemncecnneensemnementne San IEeS waERC oy $21, 6S¢ 
| G9, £27 | 


Total broadcast expenses (Lines 2-5) ooo cec eae cee nee ener. 


SELECTED EXPENSE ITEMS 
(Subcategories of lines 2 - 5 above): 


| 
| 
Sclaries, wages and bonuses of officers cnd employees engaged in fellowing | 
| 
| 


categories: 


| 3) 


CE) SC ae ee 


(b) Program ..... See ee Ln 
(OSellingh == ee 

(d) General and administrative Pa RO EES ee C277 
(e) Total (all officers and employees) oe cesecccesccececeseeeeeeeeeseeemateenes sesenennnnnnt $13) 


Depreciation and cmorti zation osc rn rn 
Film and tope rentcl expense (including oz omor tization of film) a 
Records and transcriptions \ 
Cost of outside news SCTVICES -sccssmsecsunseonessseeseuneenseeneeenunenees 

Talent expenses (musicians, artists, and other tclent) . 

Musicilicense]fecs cccecerececcemeereeseereonccreeserneemnemronsorsereeresoe’ 

Other perfomnance or program rights sat 


SCHEDULE 3. BROADCAST Nicene | 


Brogdcast revanues (from Schedule }, line 19) Read atane cae ee ee 
Broadcast_expénses (froin Schedule 2, Line 6) cenmnnn oF Rome bare smal 
_—— 7 | 


Broodcast operating, incony et: (loss)........(Diffezence between lines. 1 ond 2 obove) 2. 


Total of ony crounts paeloded in line 2 above which represent payments for pce 
commissions, rent or services of any character paid to the proprietor, the partners, 
the stockholders, or ony close relatives of such persons (Sce page 3 of 

Str tOTsS) meer eer cre reratersserecemsoreswomerensumnanrmnereresrrrr ry — 
| . 
Note: If no Es poyments were made, Check here cssrsscoenesseeessssersen comer eeremneete = 


(445) . 


USE COLLARS ONLY + OMIT CONTS yi 9 67 : CALL wen ens 


rr 
rs Ponaneacy prusenss 
LEY, BASABCAST REVEsucs 


AMOUNT. AMOUNT 
* (e) 


ls. REVENUE FROM THE SALE OF STATION TIME: 


(2) Network - 
Sete of siction time to networks: 
Scle of stction time to mejor networks, ABC, css, 
MBS, NSC (nefore line or service charges} 
Scle of station time to other networks (belore line or 
service chersges) ___. 

rai (lines 4-5) 

. (2) Noa-network ~ trede Escounts but Lefore commissions to 
egencies, representatives, ad brokers, or cash discounts 
to cdvertisers and others) - 

Sete of stction time te natione] end regionel’ cdvortisers 

Or Sponsors 

Sete of stetica Ene to locel edvertiscrs or sponsors 

Tor? es $-9) 

Tote? sale of sist = 

(3) Less com issior.s (acieing cosh ciscounts) to cgencies 

representatives, Gud brokers but not to sicii salesinen 

or exsployees 

Bolence, cmount retcined Kom sole of stction tice 
minus line 32) wi 


T 


B. INCIDENTAL BROADCAST REVENUES (ofter deduction for 
commissions): 
Sole of tcleat undex contract and com 


* brocSeest sevenues (lines 15-17) .. 


13 ond 1B) even senerernrnerenennnn wtf. 76F:, 20° 


eS —: 
= eee — 


x2 tefore commissions) from ell politica! prowierats | 


-Gaoluding canounce: ts) by of on behalf of candidates, excluding amounts 
received from mejor nctional networks (ABC, CBS, MS, NBC) exmnnnronessnmnnnmre Ft 3! ES 
= AS me 


JOINT AM-Fi4 REPORTS - 
If this is ¢ report for o joint AM-FM opezction, ndicate below the cmount, if any, 
of tote) brocdccst revenues in line 19 which is azplicable seporetely to the 
FM stction: 


. Fil revenues from scle of sistion tine {ofice discounts, commissions, ete.)P4} 
2. FM revenues fron. pioweting functions! music or other specicl services ....Sh*) 


3. Othe: FM revenues coceseuussonuvesasersvornssecesseretsecersseressscomoussesunssssnentseseensenresesonuasscscovoneseeeen PA 


t27) 


ss) 
Se ascessecesmessessonssensenverescesnsanesnnesanee®: 24 


aS fecaenemoreenanenssenreenenererene 


i 
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USC DOLLARS ONLY © OMIT CENTS ; Cace Reveens Lycencs S.-Puésto 
SCEEDULE 2. BROADCAST EXPziSeS 


CLASS OF BROADCAST EXPENSE 
(c) 


GENERAL CATEGORIES OF EXPENSES: 
Technical expenses 
Program expenses ow... 


Selling expenses ooo eee emeeneeerene nanan 
General and cdministrative expenses 


Total broadcast expenses (lines 2-5) Soe Sean WAACHL 


SELECTED EXPENSE ITEMS 
(Subcotegorics of lines 2 - § above): 


Scleries, wages and bonuses of officers end employees engaged in following 
categories: 


(a)iiechnicad = 
(b) Program W........ 
(c) Selling ......... 


(e) Total (all officers and Se an 
Depreciation and amortization re eertearesememrery 

Film end tepe rentel expense (including omortizatioa of filz:) — 
RecordsianditronscrintionS esse ee 

Cost of outside neWS SCIVICES oo es esumeueneemeeneneerenretenonenesnnenneenenneeinenenenendee AZh, 
Talent expenses (musicions, artists, and other taleat) 

NUSLORT CONSE CCS ere eee ee ene eee 

Other performance or progTGn TIGHtS on enssecsereeens 


SCREDULE 3. BROADCAST INCGNE 


) 
iS 
&§9 2¢¢ 


Broadeast revenues (from Schedule }, line 19) oon 


Brocdcast expenses (from Schedule 2, line 6) a Se oh Peat ie tal 


ren 
Broadcast opercting income or (loss).......(Difference between lines 1 and 2 above) 2... 


| 
Total of any cimounts included‘in line 2 cbove which represent payments for salary, 
convaissions, rent or services of any character paid to the proprictor, the partners, 
the stockholders, or any close relatives of such persons (Sce page 3 of 
dnstructions) oe — 


eleneveesseeees ences see eeees myentnns: 


Note: If no such payments were made, check here 
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SCHEDULE 1. BQOASCAST REVENUES 


CLASS OF GROADCAST REVENUES AMOUNT AMOUNT 
() &) (c) 


A. REVENU UE FROM THE SALE OF STATION TIME: . 
(12) Network - 
Sele of stcticn time to networks: 

Sele of stction time to mejor networks, ABC, CBS, ; 

MSS, N3C Gefos e line or sesvice charges) OS eae 
f Sale of station time to other networks (beiore line or 

sesvice ey. semanas | Came 

Totcl ¢ nes 4-5} ILS IRS eee ta) £8 


(2} Non-networks (citer ucde Escounts but before commissions to 
egencies, representatives, and brokers, or cash discounts 


OF Sponsors ee 
Scle of stction time to locel civertisers or sponsors 
Tota! (lines 8-S) —__ 
Tote! sele of siction time (lines 6 and 10) .... 
{3) Less comxissions (i aes ag cosh discounts} to Gaencics! 
tepresentctives, cad brokers but not to staff saless.en 
or exployees sche cdot dasa 


Belance, cmount retcined from sale of station time (line 1} 


ine }?) 
minus line | 6 ee 


B. INCIDENTAL BROADCAST REVENUES (cfter deduction for 
commissions): ‘ 
Sez contrect ad commissions, fees, ond 
GS Of placing tclent asnees 
Furnishing moterial, setvice, oF Loci ities aessssconenennseee 
tel brocdeast revenues (lines 15-17) ~.. 
: revenues (lines 13 end 18) ... 
tie 


POLITICAL SRC. 


Revenue (cite nts eid before commissions) from oll politicol b:oadcasts 
eatin canouacescn s) by or on behalf of ccadidates, excluding cnounts 
tor notional networks (ABC, CBS, MBS, NBC) ceecsesaessseenssseetneeensee RY 


JOINT AM-F REPORTS 
If this is a report for a joint AM-FM cpezation, indicate below the emount, if any, 


of tote! broodcest revenues in line 15 which is opplicable seperately to the 
MM station: 


). PA reveaces from scle of stetion time (efter discounts, commissions, etc.)?4) 
2. FM revenues from pioviding functioncl snusic of other special services ... 

Se Oetses ERS POV OMICS cecserensennseey-eneoneenvosnonevoveneconsvaneenteseceservemesroven 

4. DOLCE (etree beaho) nereerrerrcarsrnctetecoeeneneenens eos 


{ < (448) 


cane udrs crs Cuszsair$, Ai elt 6 


SCHEDULE 2. BROADCAST EXPENSES 


CLASS OF BROADCAST EXPENSE 
(0) 


GENERAL CATEGORIES OF EXPENSES: 


TeChniCclexpenses pence nena See aeeeeecoecen 
PIOGT ONG C7 POS OS re a creemeentre eseterineeanesmcenserserneres 
Selling expenses co cceceerceer errs aveaamenreom : 
General and odministrative expenses __. 


Totol brocdcast expenses (lines 2- 5) one 


SELECTED EXPENSE ITEMS 
(Subcategories of lines 2 - 5 chove): 


Solaries, weges and bonuses of officers end employees engaged in following 
categories: 


(a) Technical... 


(b) Progzam a 
(c) Selling 


(d) General and Gaininistretive occ ccuwceseeseemsensnsneseceseeenenrenenerennecseneneeenenel 


(e) Total (all officers and employees) oa cesaesseteseeseeeeeeeees sn 


Depreciation and OnortiZCtion _aansuneenensetnnnetnscerqneeneencstsewetemnenren en 
Film aad tape rentel expense (including amortization of film) eel 
Recordsiond trons Cri pions eee ene ae eraeretenseneneneneretneeetenrreenenee eee 
Cost of outside news SCrViCeS .cccssccsosserssseseeseeserserseesseeyseveoczenarnensencereneceees : 
Talent expenses (musicians, artists, and other talent) eres 
Music license fees 


SCHEDULE 3. BROADCAST INCOXE 


Broadcast expenses (From Schedule 2, line 6) cccccsccscesccessusevesssesseneeeneereeee a See 


« | 
roadcast operating income or (loss)._...(Difference between lines 1 and 2 above) 2... 224 Jn 


Total of ay amounts included in line 2 above which represent payments for solary, 
commissions, rent or services of any cheracter paid to the proprietor, the partners, 
the stockholders, or amy close relatives of such persons (Sce page 3 of 


BSUS ti Os) rere naterrtnes cenreereeseemerenDemeemmeeremrontens 


Note: If no, such payments were made, check here mmscsessessnmeeeinnsnese L) | 
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eee Enna 


wens PAV Ane SUTIN 
SCHEEULE 1, BRUALOAS: Ny $ 


CLASS OF BROADCAST REVENUES 
(co) 


A. REVENUE At THE SALE OF STATION TIME: 


AMOUNT AMOUNT 
(b) (c) 
$ 


{2} Network - 
Sele of stction time to networks: 
Ssle of siction time to mojor networks, ASC, Cas, 
NSS, NSC (before Hine or service charges? _ 
Sele of siction time to other networks (before line or 
SOLVICE CRCTGOS) a ceeneeen vereeennnmene Sita wr 


Tote! (ines 4-8) eee ennnernnnnnnnnenmnen dante 


{2} Non-network (citer rece discounts bit before con:missions to 
agencies, repzesentcuves, end brokers, or cash discounts 
to cavertisers and others) - 
Sale of stctica time to natione! ond regional cdvertisers 
ot sponsors —_——— sae inn ments 
Sele of station time to loco! elvertisers or sponsors eaten 
Tote) (lines 8-S) _.-._-_-. ee er erescescerer 
Tote! ssle of siction time (lines 6 and 10} 
(3) Less commissions {including ecsh discounts) to czencies, 
representctives, ané broxers but not to staff salesmen 
or exployees 
Belorce, mount retcined fro: scle of station Ume \ 


minus line 12) ne arerrercecascnerere est sere 


INCIDENTAL BROADCAST REVENUES (ofter deduction for 
commissions): ; 
lent under contrect @:2 commissions, fees, end 
mm obteining o: plocing tclemt rceneeceecemmerene Sie 
meteric!, service; OF FOCI ECS —eemneen semen 


seecevessssasnccceeesersssssqenaseessecquenamns eens s4eee! 


Total inci¢e rocicast hi eel aa morecenanhstn 


POLITICAL BROADC 


Revence {citer Escou: ond before commissions) fro cll political broadcasts 

(including canduncessents) by oF on bonelf of cundidates, excluding omounts 

receives from méjor netienal networks (ABC, CBS, DEBS, NBC) eeeeccercocsrosreocereerecenseeh Bo 
JOINT AM-FM REPORTS - 


‘ 


If this is ¢ report for @ joint AM-Fié opezcuson, indicate below the cmount, if any, 
of totel srozzcast zevenves in line 19 which is applicable separctely to the 
FM statios: 


Tote) (Lines 1 - 3} msncseecsesneesemenermeenenansene 


anal 
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SCPELULE 2. BROADCAST EXPENSES 


—— eee, 
CLASS OF BROADCAST EXPENSE ' AYOURT 


Technical expenses osm 
Progron, expenses ., 

. Selling expenses ..... E 
General and cdministzative exPenSCS aremnneenenneneeemenene a 


Total broadcast expenses (lines 2 - j= 


SELECTED EXPENSE ITEMS 


(Subcategories of lines 2-5 obove): 


Salaries, woges end bonuses of officers ond employees eagaged in following 
categories: 


(a) Technical ...... 
(b) Progtem ose 
(c) Selling .. 

(a) Generel cad 


(e) Total (cll officczs ond eraplo 2S) cere 
Y 


Depreciation Gnd GrOrtiZGtion —.snenmmmtmsemennmneenetnmemnmnsn see 
Film ond tepe rentel expense (including wnortization of fiim) .... 
Records and trenscriptions ..,..ssusnssmemseunantemeneemanenmernre 
Cost of outside newS SCTVICCS .—smmesneseennenenemrmnrer 
Telent expenses (musicians, cctists, end other tclent) oes 
Music Heense fOCS scessecssssessrsssssssssemmereeens 

ther performance OF progiGs. tig 


— mea 


DROADCAS 


Broadcast revenues (frost Schedule 1, line 19) oon Settee aecercemererere 
. | 


: ‘ rr) 
Broadcast expanses (frome Schedule 2, lin 


© GD ccesseseeueee eenmnsesreneeteernnetnesernnesennsnnenan/eenneamemamnst 
‘ 
Broadcast operating income oF (loss).......(Difference between lines ] and 2 above) .13)... 
’ 


< 

Total of cay cmounts included in ne 2 above which represent payments for salory, 
conmnissions, reat or services of any cheractes paid to the propricter, the partners, 
the stockholders, or cay close relatives of such persons (See page 3 of | 


{nStrUClONS) va sersneenesnnene «a 


aveseseenensraqnensnensnesensggnnensee saucceserestevenesestensenstnneneneqgensesenmarecssonsense a 7e0et® 


Note: If no such payments were made, Check here susnnnessiessseereeseenenaeermene a 


EXHIBIT 


Springs - Pueblo 
itive Conditions 


A Study By: 


Center for Research on Broadcast 
Management and Economic 
Television - Radio Department 
Ohio University 


Robert N. Bostrom, Ph.D. 
Chief Investigator 


ECONOMIC GROWY!'I] OF COLORADO SPRINGS - PURBLO TELE 
MARKET UNDER CURRENT COMPETLTLVE CONDITIONS 


The American economy, which has typically grown at the rete of three 
| 


per cent per year, has accelerated in the 1960-67 period to well over a 
four per cent annual growth rate, largely due to increased efficiency and 
productivity. This growth rate is manifested in the Colorato 

Pueblo area. Population there is growing at an average annual 

2.83 per cent while the number of households is growing at the rate of 
3.85 per cent per annum. Retail sales in the area are : at the 

rate of 9.48 per cent per year. Televisicn viewing in th DI of the 
3-station market area has had an annual growth rate of 4.73 ‘per cent since 


1962. Television revenues reflect this growth rate, averaging 6 per cent 


since 1960. Table I illustrates this growth. | 


There are various methods that can be used in forec ing the economic 

growth of an area - simple calculation of growth rates, imethod of moving 

averages, and others. Probably the best uethod is the statistical technique 

known as the method of least squares - a mathematical method that determines 
mR AS : : 2 

the "best fit" line for a series of data points on @ graph.; Least squares 


solutions to lines involve the calculation of simultaneous linear equations, 


_ 
and so are unusually laborious in most forecasting problems! The problem 


is compounded by the fact that least squares methods can yield curved lines 
rather than straight lines, and the decision of which type o£ line best 


describes the data points can only be made by using another | complex 


statistical test called "analysis of variance” which describes the 
| 
1 | 
America in_the Sixties (the Editors of Fortune), Harper and Brothers, 
1960, p.68 
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2 | 
Boris Parl, Basic Statistics. (Doubleday & Company, 1967), p.269-275 

| 

| 
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line that the least squares analysis draws. The 
nee yields a statistical term called "F" which expresses 
the ratio of the variance about the line to the total variance present 


in the data. A high value ** indicates a good fit; a low valuc of 


study, data for the Colorado Springs - Pueblo 
were coded on data cards, and the calculations were 
performed on Ohio University's IBM 360/44 computer. This enables the 
researcher to perf many thousands of calculations necessary for 
tting and the concomitant analyses of variance rather 


ically the problem is a simple onc - to answer the question 


line best describes the growth of the market studied - 


there are advantages and disadvantages to both curved 

A curved regression line (the line produced by the 
least quares method) expresses economic acceleration, which, when extended, 
can inflate the projected value of the line. A straight line description 

s this danger, but overlooks what may be real accelerators in the 

economy - inflatiorz rends, or increases in productivity. It may be 
a good idea to project both lines and let the reader take his choicc; 
however, unless a curved line has a much greater "F" value than a straight. 
line, (accounting for at least a 50 per cent greater fit) then most 
economists will tend to use the straight line for most projections. 


The following tables present the analyses of variance calculated 


produce the vdlues of "F’ for each of the types of television revenuc 


the Colorado Springs - Pueblo arca. 


In all the tables that follow, revenue was described! in terms of 
| 


thousands, and years in terms of their last two digits. For example, 
| 


for 1960 with revenue of $766,000, revenue beceme 766 and 1960 ecanc 
60. The sums of squares were thus attenuated. 
Total Revenue - Straight Line 


Source Sum_of Squares Mean Square 
Regression 342550.5 342550 .5 
Deviation 58196 .7 11639 .3 
Total 400747 .2 
Total Revenue - Curved Line 

| 
Source Sum of Squares Mean Seuvare 
Regression 43371.5 43371/.5 
Deviation 3265.8 653).1 
Total 46637 .4 


Network Revenue - Curved Line 


Source C Suin of Squares Mean Scuare 
Regression KE172.| 220 
Deviation 2465. 616.3 
Total 46637. | 


§6'.0 


In the case of network revenue, the straight line is considerably 
better fitting than the curved linc. 


National Spot Revenue - Straight Linc 


Source Sum_of Squares Mean Square 
Regression 228603.6 228003.6 
Deviation 17171.0 3434.2 
Total 245774.6 


National Spot Revenue - Curved Line 
Source Sum_of Squares Mean Square 
Regression y 239995.3 119997).6 
Deviation 5779.3 1444.8 
Total 245774.6 


The curved line is slightly better than the straight jline for spot 
revenue, but the improvement is not large. 


= 
29.4303 


ei 
35.8335 


Mean Square 
32708.8 
5118.9 


Revenue - Curved Line 


G 


Sum of Squares Mean Square 
19266 .5 
4942.6 
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netuork revenues, are best described 
value of local is not large at all, 
there is 2 good deal of unexplained variation. Our 


> line therefore, should be lessened. In all cases but 


+ 
? 


line was the best fit. In the case of spot revenue, 
ine «as approximately as good as the curved line solution, 


aight line solution and projected 


Colorado Springs - Pueblo 
Revenve Forecasts 
Nati 1 Local Total 
+4 766 ,000 1,511,000 
608,000 1,416,000 
708,900 1,562,300 
738,800 1,568,000 
784,100 1,769,200 
908, 500 2,036,200 
800 ,000 2,061,000 
904,000 2,145,000 
97% ,000 2,255,000 
972,000 2,365,000 
1,006 ,000 2,475,000 
1,040 ,000 2,585,000 - 
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These projections could be revised upward considerably if the audicnee 


figures cont inus to climb at the rate they have since 1963. From 1963 to 


1966 the audience increased at the rate of 7.6 per cent annually. This 
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is contrasted with 4.73 per cent when 1962 is used as the ase year. 
If 1962-63 represents a non-typical dewnturn, then the revdnue forecasts 
presented here will be extremely conservative. Almon's forecast of the 


American economy in 1975 has predicted that the consumption of radios 
| 
and television sets will rise over 40 per cent by that time - a 
| 
prediction that indicates that viewing will apparently increase considerably. 


Prospects for a Fourth Television Station 
With present total revenue of $2,061,000 and relatively certain 
prospects of growth of at least $100,000 per year, the chances of a fourth 

station in the Colorado Springs - Pueblo area would appear | slight were 

| 
it not for one important factor. With 77,100 prime time total homes 
in the viewing audience, the three stations in this area only produced 
$26.60 per home in revenue. This is an extrenely low figure - the average 
in all 3-station markets in 1965 was $32.46, almost $6.00 per hone more. 
Table II illustrates what a good index audience size is in predicting 
revenue. The results of this analysis (which involved the solution 
of predictive equations for each of the kinds of revenue based on five 
different time periods) is fairly close to Fisher's analysis based on 
total revenuc and prime time sales only.4 A slightly higher regression 
coefficient was found for total revenue and prime time viewing. Nor 
is the difference due to market size above (although this is one factor). 


3c1opper Almon, Jr. The Anerican Economy to 1975 (Harper and Row, 
1966), p.48 | 
4 | 
Franklin M. Fisher “The Impact of CATV Competition on Local 
Television Stations," Appendix to Reply Comments of the National 
Association of Broadcasters, before the ¥CC, October 26, 1964, p.28 
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is possible, and that the Colorado Springs - 
area were yielding $30.00 
o $0,000 viewers (less than projected) 
revenue instead of 2,061,000. Tne yields 
cate that the revenue is present and a 
s study conducted by the Research Center indicates that the 
appearance of 2 fourth television in a market tends to produce 
that market. Therefore, if the market 
its viewing audience should seem to be 
station with 15 per cent of the 
audience should be ab! > £& ather quickly the $400,000 cash 
ry for the operation of an additional station. 
in the area vould not only be feasible but 
yimizing p 
additional opportunity for local service. 
Expenses and Incone 
It is difficult to forccast expenses and ineowe for a given television 
market, since the decision of what constitutes an "expense" to a station 


can be a derivation of bookkeeping practice; decisions of this type can 


vary widely, depending particularly on station size. Expenses ranged 


from $51 per $]09 in revenue (for the large stations) to $71 per $100 


288 


revenue for the small stations. This sample (the low quartile) is not 
directly applicable to 3-station markets of the Pucblo-Colorazo Springs 
type. Accordingly, all the 3-station markets of under $3 000,000 total 
revenue were examined. They had an average of $2,343,000 |in revenue 


and $1,960,400 in expenses for 1965. This is an average of $81 éxpense 


for each $100 in revenue. 


The Colorado Springs - Pueblo market has had an inordinate expense 
| 


revenue ratio. The following table summarizes this position. 
| 
Per Cent 
Revenue Totals Expenses of Revenue | Income 

$1,511,800 $1,468,600 97.0 | $ 43,200 
1,416,100 1,444,900 102.0 | -28,800 
1,562,300 1,534,600 100.8 ; -12,300 
1,568,000 1,623,000 103.5 i -55,600 
1,769,200 1,656,100 93.6 ; 113,100 
2,036,200 1,807,100 88.8 | 229,100 
2,061,000 1,871,000 90.8 ; 190,000 


| 
If expenses can be maintained below the $2,000,000 mark in the 
| 


next few years, thesc stations can expect to pravide additional services 


(conversion to color, better local news, and others), only after 
| 


revenues have grown. But since expenses have grown 3.33 per cent per year, 
| 


it is difficult to sce how this could be accomplished. Stlation owners, 
| 
therefore, should think in terms of holding expenses to a minimum. In an 


. | 
expanding economy, this is difficult, and expenses will probably increase 


in this area at the rate of $70,000 per year. However, revenue has been 
growing at the rate of $111,000 per year, and income should reach a 


reasonable figure (16 per cent of revenue) by 1971. 


If these projections are reasonable, it might be assywed, then, 


| 
that the. period between 1969 and 1972, would be the most likely time to 


expeet the beginnings of UNl independent activity in the Colorado Springs - 
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Pueblo market. Prior research has demonstrated that: (1) the entry 
i 


of a new television station into a market usually causes the total 
television revenue for that market to increase soos 10 per cent 
beyond its expected growth during the new station's first full year of 
operation; (2) that this increased level of revenue then becomes the 
new base from which normal growth procedes; and (3) that this new 
station may expect approximately 5 per cent of the market's revenues 
during its first full year of operation and growth according to its 

| 
audience delivery in following years. Should the Colorado Springs ~ 
Pueblo market follow these typical patterns, UHF independent growth 
might be expected within the next four years assuming sufficient 


investor interest and lack of audience fragmentation due to CATV entry. 
| 


5-7 :30pa 

7 :30-lipa 
llpa-lan 
Sam-midnight 
Multiple 


5-7 :30pa 
7:30-Llpa 
lipn-lan 
9Qam-midnight 
Multiple 


5-7 :30pa 
7:30-lip 
Lipn-lam 
Sam-midnight 
Multiple 


5-7 :30 pa 
7:30-Llpa 
Llipm-lan 
Sam-widnight 
Mujtiple 


5-7 :30pm 

7 =30-1lpm 

Li pm- lam 
Qam-midnight 
Multiple 


TABLE II 


AVIOR IN U. 


Coefficient 


Network Revenue 
8.10 
4.93 
paleyat 
9.07 


Spot Revenue 
42.03 


26.23 
62.38 
47.82 


Local Revenuc 
10.55 
6.39 
14.98 
11.75 


Total Revenuc 
52.2 
32. 
76. 
58. 


Income 
er 


REE OR MORE OPERATING STATIONS: 1965 


Coefficient 


TOTAL KEVENUES AND EXPENSES FOR 
THREE-STALTION TELEVISION M4RKETS WITH 
REVENUES BELOW $3,000,060.C00: 1965-1946 


1965 | 1966 1966 
Revenue Expenses Revenue Expenses 
(000) (099) 
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Amarillo 
Bakersfield 
Beaumont 
Binghamton 
Charleston 
Chattenooga 
Columbia, S. C. 
Corpus Christi 
El Paso 
Evansville 
Fargo 
Grecnville 
Huntsville 

Las Vegas 
Madison 
Montgomery 
Odessa 

Paducah 
Rochester-Austin-Mason City 
South Bend 
Tucson 
Wichita Falls 
Youngs town 
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Total 53,889.2 . ° 48,784.5 


Average 43. 5t 5 2,121.1 


Profit 


Average Profit 


EXHIBIT # 


for the Colorado Springs - Pueblo 


Marxet with CATV Entry 


A Study By: 


Center for Research on Broadcast 
Management and Economics 
Television-Radio Department 
Ohio University 


Rober 
Chief 


+ 
c 


N. Bostrom, Ph.D. 
Investigator 


To assess the relationship between revenue and CATV, jwe must first 
| 


assess the effects of CATV on the audiences of the local stations. This 


is difficult to do. Fisher's estimates are based on a 1-station and 2- 
station markets, and so his conslusions are not applicable here. An 
examination of existing CATV systems revealed only six three-station 
television markets which have significant operating cable systems in their 
core cities: Bakersfield, California; Binghamton, New York; Wausau, 
Wisconcin; Wilkes-Barre, Pennsylvania; San Diego, California; and Reno, 
Nevada. Of these, Wausau and Wilkes-Barre have so few subscribers to 
their systems (2600 and 2315 respectively) that their experience will have 
little generality in any analysis of CATV effects. 
The remainins four markets are quite diverse. San Diego and 


Binghamton are in the top 100 markets and do not compare well with a 


smaller market. Reno only became a 3-station market last year. This 


| 
leaves Bakersfield as a comparable market. Bakersfield's situation also 
| 
is a good comparison because of its similarity to Colorado Springs-Pueblo. 


1 
Both of these markets are small, and are near large markets! with extensive 


| 
television programming (Los Angeles and Denver). 


In 1965 the Bakersfield stations delivered 51,600 prime time homes 
and 42,000 5:00-7:30 p.m. homes. The community antenna system became 
operative in September of 1966, and by 1967 Bakersfield's epee audience 
was down to 46,300 prime-time homes and 37,100 5:00-7:30 p.m. homes. The 
loss is very near to one-third the number of CATV subscribers in 1967. 
Table I illustrates these audience figures. Grann I shows that during 


the same period population grew at a normal rate. 


295 


TABLE 1 


LD AUDIENCE AND POPULATION 


ADI Population — 326,300 331,000 335,600 340,460 


43,900 51,600 50,400 46,300 


34,400 42,600 38,300 37,100 
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effgcts of the cable system in Pakers- 
acted with ARB for a special analysis of 
n-CATV homes in this community. The results of this 
that the cable system has been instrumental 
Graph II illustrates the non-Bakersfield viewing 
Bakersfield viewing for CATV homes in the various time 


illustrates that only in the Saturday morning period 


is there a small defection to non-local viewing. In all other time periods, 


the viewer less has been considerable, varying from twenty per cent 
dent. The ARB data also show that practically no loss is 
non-cable homes, and we can safely attribute this loss in 
viewership to the cable alone. 
The next factor that bears on the problem is the potential number 
of CATV subscribers in 2 given area. In a recent study, 14 communities 
he grade A signal of a 3-station market area were assessed 
regarding the amount of CATV penetration. The average subscription rate 
as found to be approximately 24 per cent, with some systems running, as 


high as 46 per cent. The standard deviations give a confidence interval. 
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of Cable Subscribers 
stations 


Noon-5PM 

SPM - 7:30PM 
5PM - 7:00PM 
7PM - 7:30PM 
11PM - 11:30PM 


11:30PM - 1AM 


Saturday 9AM - 12 Noon 


7:30 - 11M 


Sunday 7:30 - 9PM 


Througn gpm - 11PM 
gs - Midnight 


Sign on ~ Sign off 


(60 per cent) between 28 and 19 per cent penetration. In other words, 


we are fairly confident that 60 per cent of the cases will fall between 


19 and 28 per cent penetration. | 

If we use 25 per cent penetration as a reasonable figure, and begin 
with the 90,000 households in the two communities as a baseticnen we 
would estimate that 22,500 homes would be receiving cable service, with 
perhaps as many as 30,000 or as few as 15,000. It should De pencubered 
that there is no limit on the degree of penetration possible, and one 


| 
such system is reported to have achieved subscription higher! than 40 per 


cent. | 
Of the subscribers then, how many would then be a part of the 

Denver audience rather than the Colorado Springs - Pueblo audience? 

No one can be absolutely certain. The Bakersfield data indicate that 

at least thirty per cent of the subscribers would be lost Paice Colorado 


| 
Springs stations, and more if the non-duplication rule is not enforced. 


In addition, CATV subscribers are apt to watch more television than non- 


subscribers, and so the prime time viewing homes of this group would 


run closer to 70 per cent of total homes than the 60 per cent found in 
most non-CATV areas. 


If this many viewers are lost to the area, the revenue picture is 
indeed bleak. If we use the $26.00 per viewer that the area's history 
shows a viewing home to be worth in income (see Appendix G), |7,875 lost 


viewers (25 per cent penetration, one half of a 70 per cent viewing 


| 
audience) results in a prospective loss of $204,750 to the market. 


the possible audience losses for 30, 
ing interact with the amount of 


per cent is probably the minimum penetration 


that can be expec h and $163,000 yearly is the minimum loss that 


can be expected from CATV. The table also illustrates how easily this 
scalate to a $479,440 annual loss. Further, there is reason 
ation will excede norms in this market. 
nted out that this table is not 2 forecast over 
n immediate forecast. Clearly the viewing of CATV will 
it is impossible to tell at what rate. In addition, 
the present projection is based on present rates and present audience 
figures. If the Denver stations achieve sufficient penetration into this 
to warrant their inclusion jnto Colorado Springs - 
buyers may choose to buy Denver stations only to 
This would almost certainly lead to a reduction 
ork and spot rates of the three Colorado Springs — Pueblo 
stations and even more serious revenue losses. 
From these data, it should be obvious that a $200,000 revenue loss 
ediately, and that a ten per cent loss of revenue 
in this area could mean financial disaster for the existing stations. At 
their best, their expenses were 86 per cent of revenue, and a ten per 
cut in revenue would assume the closing of at least one, if not more, 


local stations. 
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BAKERSFIELO-NON CATV 
AVERAGE QUARTER HGUK ESTIMATES 


Metro Metro Total ' Metro Metro Total 
Rat. Share Hsehids ‘ Rat. Shere Hsehlds 


MUNDAY-FKICAY SUN THKU SAT 
KLYO 14 1.4% 27 964" 
9 AM TU 1é NOUN KEKO 42 4-14 7.30 PY TO 11 PA | 40 13.7% 
KBAK 37 3.6% 27 9.4% 
KNBL 3 
KILA | 1 
*@ KCGP 


ANC TOTALS 
ANDO TUTALS 


KLYO 
KERU PK 1G 9 PM 
KHAK 
** KICU 
KNBC 
KTLA 
KCOP 
AND TOTALS ANG TOTALS 


KLYD . 
TO 7.30 PM KERO 7 ‘TC 11 PM 
KBAK ° 
KICu 
KNBC 
KTLA 
KCuP 
ANDO TOTALS ANS TUTALS 


KLY") 
TO 7 PM KERL > TC *honT 
KSAK 
KICcu 
KNBC 
KTLA 
«CGP 
AND TOTaLlS ANc TOTALS 


KLYO 
TO 7.30 PM KERO ON TU /-UFF 
KBAK 
KICu 
KNSC 
ATLA 
acce 
HUT AND TOTALS ANC TOTALS 


KLYD 
11 PM TO 11.30 KERO 
KBAK In-Tab Houscholds: 
KICU 
KNBL 
KTLA 
«Kcce 
HUT AND TOTALS 


KLYD- 
11.30 PM TO Ll AM KERC 
@@ KUAK 
KNBC 
KTLA 
KCCP 
HUT ANDO TOTALS 


SATUKCAY 


9 Am TO 12 NGUN 


BAKERSFIELO-CATY 
AVERAGE WUARTER HULK ESTIMATES 
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Total Metro Metro Total 
Rsehids Rat. Share Hsehldr 
BON -FRIDA SUN ThRL SAl 
One .28 dl. 17 1.8¢ 
ue 7.30 PM TO IL PM 15 «24 2.5% 
8 ly 18 1.99 
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9 AM TG Le 
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xNBC 
KRTLA 
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In-Tab Households: 94 
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RESTRICTION: For confidential management use only, 
no further publication permitted. 


Inceruch as the bases for these cats ase below ARY 
ciniun standards, results are furnishes with a 
word of caution, and we nuggest that these fiy;ures 
be used a6 indicative only. (Bakersfield CATV Total 
Households Only) 
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the stations 
These analyse nat one of these stations loses over 
$50.00 ocal programming, while the other station loses 


v 


€ local news and breaks even on local 


rm were not available for the third station in 
ormation from this station indicates that it 
on network programming, makes a small profit on local 
considerable sum on local programming other than news. 
these data, the television stations in Colorado 
typically lose money on their local programming. 
Fragmentation of audience during these programming periods, which 
are vital to the * role in serving their community, would 
result in fu } these periods. 
It seems te to assume that the current financial status 
of these stations cannot support further losses in these areas. Should 


this fr2 n@ loss occur, appears likely that this local 


programming woul inated or drastically reduced. 


It also seens pertinent to mention that the time periods examined 


here are those which ere not protected by the non-duplication rule. 


lgee statements in Exhibit J 
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the Ie pete wS programs from Denver 
en" s top rated news 

eres “ S nalizetion of the news audicnce 
the attractiv of our local news operation. 
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would be conceiveble that the 

Secs circulation would 
md 2 definite cut~back in the 

docunentary programming. 
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KXIV is alreacy sing reney on local documentary production and cable will 
certainly spell what we are now doing. 


——— 
Rust 2 
General Manager 
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THE EFFECT OF CATV ON KOAA-TV 
NEWS AND PUBLIC AFFAIRS PROGRAMMING 


KOAA-TV has Proposed to 
hours and 15 minutes for news 
public affairs per week. 
least six special progrea 
specific titles covering the most signir 
al problems confronting our audience in the next t 

To produce these 
employees, two stringers, 
wixes and AP photo facsimi 


programs, we have five 


le. 

In addition, 
telecast local news and other 1 
ability to recapture the additi 
doubtful at best. 


ive shows in color, 


On the basis of 1967 operations adjusted) 
the purchase of new film color equipment, 
schedule has involved anmal direct 
total cost of local news w 
‘cations was $137,000 in 19 
tured by sales. 


67, of which only $88,00 
This operating loss of $49,000 xr 
would increase to $71,000 if live color newscasts s 
undertaken. This loss of $71,000 would reduce the 
of $91,000 from the operation, before income taxes,) 
mately $20,000. 


If CATV is permitted to bring five Denver 


Stations into the Colorado Springs 
will be fractionized, resuiting in a decrease in re 
will especially decrease the news audience tuned to 
certain economies would have to be taken as a resul 


-Pueblo market, t 
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ry 15, 1968 
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program a minimum of ten 

and five hours and 30 minutes for 
It has further proposed ito carry at 

ms from a tentative list df eleven 

icant local and region- 

inree years, 


I 
full-time 
and subscribe to AP and UPI news 


it may be possible in the future to 


although the 


onal expense is at present very 
| 


to reflect 


this proposed news 
expense of $39,000. 
ith sales expense and ovérhead allo- 


The 


QO was recap- 
om local news 


hould be 
1967 profit 
to approxi- 


television 
he audience 
venue. This 
| KOAA-TV and 
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The effect on news would be one of the gor 
undex the carriage and exclusivity ruling it would 
time when we would be faced with ne 


much larger organizations. 


WS programming p 


It would not be reasonable to assume that 


eatest, since 
be at news 
rovided by 


we could con- 
es in the 


tinue our current program and public affairs servic 
face of the loss in audience and the subsequent los 
this would mean. There is no question our plans fo 
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February 1) 


TO WHOM IT MAY COLCERN: 


. The attached is a list of docally preduced programs of public interest 
and public service scheduled for the first half of 1967 on Kibo TV, 
Channel 13, Colorado Springs, Pueblo; plus a list of actually completed 
programs of a minimum of one hour in length thet were broadcast on 
KRDO TV in 1967. 


In noting the scope of local activity we would Like to call your attention 
to two factors. Our primary purpose in these shows was %O bring to the 
people of Colorado Springs and Pueblo events which are happening arcund 
them, end in so doing ve were able to bring exposure to the many varied 
activities in Colorado Surings and Pueblo. | 
Our secondary motive was to meld Colorado Springs end Pueblo into a single 

tv unit thru telecasting such things of cosmon interest--High School 
Basketball and Football in both cities, also the State Fair telecast vhich 
eminates from Pueblo during the last week of Avgust. KRDO} TV, Channel 13, 
inaugurated this serios sone five years ago, and will continue to telecast 

this Fair each year. - 

To anyone looking over this lineup it would seem to be most ambitious and 

we must say that it is both time-consuming as well as costiy to produce. 

Should KRDO TV, Channel 13, suffer economically thru excess pressure from 

CATV we would be forced to discontinue this type of programming immediately. 
Because of its marginal nature, KRDO TV mst maintain a strong economical posi- 
tion in order to provide this service. Should this position be weakened 


we could not carry on with this programming. -— 
: 2 pe fee 
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-/ YaFB. Caren: 
‘*- General Manager 
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PROGRAMS BROADCAST IN COLORADO SPRINGS - PUEBLO 
NOT BROADCAST ON DENVER AFFILIATES 


OCTOBER 15 - 21, 1967 
TITLE DURATION IN MINUTES DAY(S) 


Amateur Hour 30 minutes | Sunday 

Cartoons 30 minutes Sunday 

Dennis the Menace 30 minutes Sunday 

God and Man 30 minutes | Sunday 
Governor's Report 15 minutes | Sunday 

High School Football 2 hours 30 minutes | Sunday 

Insight minutes | Sunday 

Rawhide minutes Sunday - Saturday 
Tom and Jerry minutes | Sunday 

The Answer minutes | Sunday 

This Is The Life minutes Sunday 

Underdog minutes Sunday 

Cartoons minutes Monday - Friday 
Jack LaLanne minutes ‘Monday - Friday 
King and Odie minutes i Monday - Friday 
Maverick minutes | Wednesday, Friday 
Roger Ramjet minutes | Monday - Friday 
Nancy Dee minutes | Monday - Friday 
Rif Leman minutes | Monday - Friday 
Third Grade Science minutes | Monday 

Fourth Grade Language Arts minutes | Tuesday 

Third Grade Art minutes | Wednesday 

Fifth Grade Science. minutes | Thursday 

Sixth Grade Science minutes | Friday 

Cheyenne minutes | Tuesday - Thursday 
Dundee and the Culhane minutes | Wednesday 

It's a Small World minutes | Thursday 

Bobby Lord minutes | Thursday 
Contemporary Religion minutes Friday 

Cartoons minutes | Saturday 

Deputy minutes | Saturday 

Dating Game minutes | Saturday 

Foreign Legionnaire minutes | Saturday 

Hardy Gurdy minutes | Saturday 

Quest for Certainty minutes | Saturday 


Movies (number of) - 31 | 
Film Features (number of) - 6 
News (number of) - 94 


Total Hours of Programs broadcast in Colorado Springs - Pueblo not 
broadcast on Denver affiliates during composite week: | 


| 
| 
Hours 34 hours 30 minutes 
Percentage 9.8 


Source: TV Guide 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Case Nos. 22,023 and 22,024 


PIKES PEAK BROADCASTING COMPANY 
AND 
METROPOLITAN TELEVISION COMPANY AND 
SANGRE DE CRISTO BROADCASTING CORPORATION, 
Petitioners 


Vv. 


UNITED STATES OF AMERICA AND 
FEDERAL COMMUNICATIONS COMMISSION, 
Respondents 


VUMORE VIDEO CORPORATION OF COLORADO, INC., 
NATIONAL ASSOCIATION OF BROADCASTERS, 
ALL CHANNEL TELEVISION SOCIETY, 
NATIONAL TV TRANSLATOR ASSOCIATION, 
COLORADO TRANSLATOR ASSOCIATION, 
GARVEY COMMUNICATIONS SYSTEMS, INC., 

THE CITY OF COLORADO SPRINGS, COLORADO, 

Intervenors. 


ON PETITION FOR REVIEW OF MEMORANDUM OPINION AND 
ORDER OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR PETITIONER 
PIKES PEAK BROADCASTING COMPANY 


I 
STATEMENT OF THE ISSUE 


Whether The Federal Communications Commission Acted 
Arbitrarily And Capriciously In Refusing To Hold An Evi- 
dentiary Hearing, Pursuant To 47 C.F.R. § 74.1109, On The 
CATV Proposal of Vumore Video Corporation Of Colorado, 
Inc., For Colorado Springs, Colorado. [This case has not 
previously been before this Court on the merits.] 


> 


ll 
STATEMENT OF THE CASE 


A. Nature Of The Case 

This appeal (which has been consolidated with the case 
of Metropolitan Television Company, et al. Case No. 22024), 
arose as a result of a denial by the Federal Communications 
Commission of petitions filed by Petitioner herein, Pikes 
Peak Broadcasting Company. and various other parties, 
requesting an evidentiary hearing to determine whether the 
proposal of Vumore Video Corporation of Colorado, Inc.. 
to operate a cable television system in Colorado Springs. 
Colorado. is in the public interest, and to consolidate in that 
proceeding other cable television proposals in the area. The 
petitions filed in this case (pursuant to Rule 74.1109) met 
the pleading requirements of the Commission for such pro- 
ceedings and set forth reasons, supported by extensive fac- 
tual showings and analyses, which demonstrated that the 
proposal of Vumore Video Corporation of Colorado, Inc., 
contravened the public interest. Nevertheless, the Commis- 
sion. on May 24, 1968, released a Memorandum Opinion 
and Order. (FCC 68-393) denying the requests of Pikes Peak 
Broadcasting Company (as well as others) and in which it 
determined that the “. . . proposed operation of Vumore’s 
CATV system in Colorado Springs will be consistent with 
the public interest.” (R. 759-85) 


Pikes Peak Broadcasting Company (and Metropolitan Tel- 
evision Company) on June 11, 1968, petitioned this Court 
to review the Commission’s Memorandum Opinion and Order, 
and also, petitioned this Court to stay the said Memoran- 
dum Opinion and Order pending consideration of this case 
on the merits. Both the petitions for review and for stay 
were granted by an Order of this Court of July 3, 1968. 


B. Statement of the Facts 


Pikes Peak Broadcasting Company (hereinafter Petitioner 
or Pikes Peak) has operated Television Station KRDO-TV, 
Channel 13, in Colorado Springs since i953. Colorado 
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Springs is part of the Colorado Springs-Pueblo television 
market, which according to the American Research Bureau 
is ranked as the nation’s 138th television market. KRDO- 
TV is affiliated with the American Broadcasting Company 
television network. Other television stations serving this 
market are KKTV, Channel 11, Colorado Springs, affiliated 
with the CBS television network, and KOAA-TV, Channel 
5, Pueblo, affiliated with the NBC television network, both 
of which have also been serving this market since 1953. (R. 
384) 


On August 18, 1967, Vumore Video Corporation of Colo- 
rado, Inc. (hereinafter Vumore) gave notification of its intent 
to construct and operate a Community Antenna Television 
System (CATV)! in Colorado Springs, Colorado, proposing 
to import and carry, in addition to three local television sta- 
tions, the signals of the following five Denver television sta- 
tions: KWGN-TV; KOA-TV; KRMA-TV; KLZ-TV; and KBTV. 
(R. 1-3) Pikes Peak on September 18, 1967, and pursuant 
to 47 C.F.R. § 74.1109 timely filed with the Commission a 
“Petition For Relief Against Importation of Denver Tele- 
vision Stations” requesting that an evidentiary hearing be 
held to determine whether Vumore’s proposal to import and 
carry the signals of five Denver television stations on its Cok 
orado Springs’ CATV system would be in the public inter- 
est. The petition also requested that Vumore’s proposal for 
Colorado Springs be consolidated for hearing with various 
other CATV systems in the Denver and Colorado Springs 
area. (R. 10-20) An opposition to the petition was filed 
by Vumore and other pleadings were subsequently filed by 
Pikes Peak and Vumore. Various additional pleadings were 
filed by other television stations in the area, including each 
of the Colorado Springs-Pueblo stations in support of Pikes 
Peak’s request for an evidentiary hearing. 


1 Recently, the National Community Television Association changed 
its name to National Cable Television Association, recognizing that 
CATV systems have now largely developed beyond their “traditional” 
role of master antennas. 
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Thereafter. Vumore on October 19, 1967, tiled an appli- 
cation with the Commission in the Community Antenna 
Relay Service requesting microwave relay facilities to pickup 
and transmit the signals of the Denver television stations to 
its CATV system in Colorado Springs. (R. 787-806) Pikes 
Peak and various other parties, pursuant to 47 U.S.C. 309(d). 
timely filed. on December 4. 1967, petitions to deny 
Vumore’s microwave application. Shortly, thereafter, Vumore 
on December 21. 1967. requested, without explanation, that 
its microwave application be dismissed stating *. . -dismissal 
renders moot the issues raised in opposition to grant of the 
application.”?  (R. 266) 

Subsequent to the filing by Pikes Peak of its initial peti- 
tion. additional CATV activity developed in the Colorado 
Springs-Pueblo. Colorado television market, the most recent 
being a CATV proposal for Pueblo, Colorado. Accordingly. 
on February 13. 1968. Pikes Peak filed with the Commission 
a “Petition To Consolidate” requesting, as a result of the 
growing and cumulative nature of multiple CATV proposals 
in the market, that these various CATV proposals be con- 
solidated and designated for a single evidentiary hearing. (R. 
840-45) The most recent information available indicates 
that these various CATV systems, all of which (with the 
exception of the Pueblo system) are owned by principals 
of Vumore. will serve 25 communities and an estimated 
750,000 persons in the Denver and Colorado Springs area. 


Pursuant to this Court’s and the Commission’s recent state- 
ments as to the extent of proof required to warrant an evi- 
dentiary hearing under 47 C.F.R. § 74.1 109—See, Central 
New York Cable TV. Inc.. 11 Pike and Fischer R.R.2d 1065, 
1068 (Decided December 20. 1967)—Petitioner and Station 


2tThe Commission on January 30, 1968, dismissed the microwave 
applications, but noted the “similarity of issues” raised in Pikes Peak’s 
74.1109 petition and its Section 30% d) petition and stated accordingly 
that the objection to the microwave application would be considered. 
(R. 807-808) 
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KOAA-TV, Pueblo, Colorado (with the coperation of Sta- 
tion KKTV, Colorado Springs), authorized experts associated 
with the Center For Research On Broadcast Management 
and Economics, School of Communications, Ohio Univer- 
sity, to prepare a study of the economic impact of Vumore’s 
proposal upon existing and potential UHF television service 
in the market. This study, entitled An Analysis Of The Col- 
orado Springs-Pueblo Television Market: Its History, Status 
and Future,? was completed in Athens, Ohio, on Sunday, 
March 10, 1968, and was brought to Washington, D.C., and 
filed with the Commission on March 11, 1968. (R. 372- 
499) This economic study concluded that Vumore’s CATV 
proposal would adversely affect existing VHF and potential 
UHF television stations in the Colorado Springs-Pueblo tel- 
evision market. 


On May 24, 1968, the Commission released a Memoran- 
dum Opinion and Order, (FCC 68-393) in this case denying 
all of Petitioner’s pleadings (and those filed by other inter- 
ested parties) concluding that although Petitioner had made 
a “praiseworthy” effort and that its showing was of “value” 
the showing was insufficient “. . .to show that a hearing was 
warranted.” (R. 768, 765) The Commission further affirm- 
atively found that Vumore’s CATV proposal for Colorado 
Springs “. . .will be consistent with the public interest.” (R. 
768) 


il 
SUMMARY OF ARGUMENT 


The Commission adopted certain rules to regulate the 
growth of CATV in order to assure that the extension and 
importation of previously unavailable television signals by 
CATV into local television markets would not, as a result 
of audience splintering and fragmentation, adversely affect 


3This study will be variously referenced throughout the brief as 
the “Coe-Saunders” study or report. 
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local existing stations and potential (particularly UHF) tele 
vision stations. The CATV Rules under Section 74.1107 
impose an aufomatic and mandatory hearing requirement 
upon CATV systems proposing to import distant television 
stations into the nation’s top 100 markets. As for markets 
below top 100. the CATV Rules contemplate a “slight pro- 
cedural difference.” and provide that, while hearings in such 
markets are not “automatic,” they are, in fact, to be held 
for such proposals upon a “threshhold” or “prima facie” 
showing under Section 74.1109 that the proposals would 
not be in the public interest. The Commission has, in Sec- 
tion 74.1109 of the Rules, and through its CATV case pre- 
cedent interpreting the Rule. established certain criteria 
which the Commission represented. that if fulfilled, require 
CATV proposals for below top 100 markets to be designated 
for evidentiary hearings. 

Petitioners here have met every pleading criteria and 
requirement which the Commission has ever established for 
such hearings. We have alleged and submitted supporting 
factual proof—which at no time has been refuted by 
Vumore—that Vumore’s CATV proposal for Colorado Springs 
(the heart of the Colorado Springs-Pueblo television market), 
will, by importing the five previously unavailable Denver 
stations, fragment the local viewing audience, resulting in 
a substantial adverse economic impact upon local existing 
and potential television stations. We have pointed to numer- 
ous other CATV proposals in this area and have requested 
(pursuant to the Commission’s prior stated necessity for 
evaluating the “cumulative impact” of such proposals) that 
these various CATV proposals be consolidated and desig- 
nated for hearing with the Colorado Springs proceeding. 
This adverse economic impact, profound when viewed in 
light of local market and station income figures, will first 
be reflected in a diminution of public service programming 
by the local stations, and could ultimately result in the 
demise of at least one of the local television stations. We 
have shown that Vumore proposes immediately, in addition 
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to importation of the five Denver signals, sophisticated closed 
circuit program originations, and that Vumore is construct- 
ing a system capable of transmitting 20 channels of televi- 
sion service. This, it has stated, will result in the introduc- 
tion into this area of a “*. . . major new communications 
media vehicle.” The Commission, despite its repeated con- 
cern for such CATV development, has failed here to make 
even the slightest inquiry into this matter. Petitioners have 
further shown that, the Colorado Springs-Pueblo television 
market can, within the near future and in the absence of 
CATV, anticipate the activation of a fourth local commer- 
cial station. The Commission’s decision to summarily write- 
off the potential for such UHF development contravenes 
specific Congressional mandate and the Commission’s own 
prior commitment to the concept of providing a maximum 
number of local television outlets for local self-expression. 


We have pointed to the “substantial” questions of con- 
centration of control presented by Vumore’s ownership and 


operation of some 25 CATV systems within the Denver and 
Colorado Springs area. In addition, one of Vumore’s prin- 
ciples, RKO General, owns 45 CATV systems and 17 radio 
and television stations. Vumore’s other major principal, Bill 
Daniels, is associated with 86 CATV systems. Moreover, 
Vumore’s plans for Pay Television in Colorado Springs (par- 
ticularly in light of its parent company’s history of identi- 
fication and participation in Pay Television) should, in 
accordance with Commission CATV precedent, be the sub- 
ject of an issue in an evidentiary hearing. 


The Commission, in its decision, fails in the most funda- 
mental sense, to articulate the reasons for its action in refus- 
ing to hold an evidentiary hearing, or its determination that 
Vumore’s CATV system is consistent with the public interest. 
The Commission, instead, advanced nothing more than a 
mere “collection of conclusions” contrary to, and in spite 
of, the repeated admonitions to the Commission by this 
Court to fully state the basis and reasons for its actions— 
particularly in the new emerging CATV field. Finally, the 
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Commission here purports to now re-detine its standards in 
this area. establishing new criteria for Section 74.1 109 hear- 
ings.—which criteria Petitioners have at no time had notice, 
and the retroactive imposition of which, at this late date, 
violates the fundamental prerequisite of “due process.” 

We submit. therefore, that the Commission’s action and 
its decision. are for these reasons, patently arbitrary and 
capricious and cannot stand. 


IV 
ARGUMENT 


The Federal Communications Commission Acted Arbi- 
trarily and Capriciously in Refusing To Designate for an 
Evidentiary Hearing. Pursuant to 47 C.F.R. § 74.1109, the 
CATV Proposal of Vumore Video Corporation of Colo- 
rado, Inc., for Colorado Springs, Colorado. 


The CATV Regulations and Their Applicability 
to the Colorado Springs CATV Proposal 


In recognition of the increasing threat posed by CATV 
to existing and potential television broadcast stations, the 
Commission in its First Report and Order, in Dockets 14895 
and 15233. released April 23, 1965, (30 Fed. Reg. 6038) 
adopted regulations governing a limited class of CATV sys- 
tems.* While the scope of the initial regulations extended 
only to those CATV systems receiving television signals via 
common carrier microwave relay, the Commission issued 
simultaneously with the First Report and Order, 2 Notice 
of Inquiry and Notice of Proposed Rulemaking {30 Fed. 
Reg. 6078; 38 F.C.C. 683, 4 R.R.2d 1679 (1965)] looking 


4The Commission had previously regulated microwave fed CATV 
systems on an ad hoc basis. See, Carter Mountain Transmission Corp. 
y. Federal Communications Commission, 116 U.S. App. DC. 93, 321 
F.2d 359 (D.C.C.A. 1963) cert. den.; 375 US. 951 84 S.Ct. 442. 11 
L.Ed. 2d 312 (1963). 
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toward the imposition of regulatory authority over all— 
including nonmicrowave fed—CATV systems. Pursuant to 
this inquiry and upon conclusion of an extensive rule-mak- 
ing proceeding, the Commission issued its Second Report 
and Order, released March 8, 1966, (31 Fed. Reg. 4540; 2 
F.C.C.2d 725; 6 R.R.2d 1717 (1966)] adopting a compre- 
hensive set of regulations governing all CATV systems. 


The essence of the Commission’s concern with the develop- 
ment of CATV has, from the beginning, and continues to 
be, premised upon the simple fact that the artificial impor- 
tation and extension by CATV of a multiplicity of previously 
unavailable television signals into a local television market 
produces splintering and fragmentation of the viewing audt 
ence, which in turn, impairs the economic viability of the 
local existing and potential television stations. This debili- 
tating sequence of audience fragmentation and resultant 
economic injury to local stations has been expressed by the 
Commission as follows: 


“When a cable system brings to a station’s market 
additional signals which would not be readily avail- 
able in the system’s absence, it introduces compe- 
tition for audience attention—and audience atten- 
tion is the basic commodity that a station sells to 
advertisers.” CATV Microwave Relay, 38 F.C.C. 
683, 702: 4 R.R.2d 1725, 1746-1747 (1965). 


The basis for the Commission’s concern with the preser- 
vation of existing and the development of new broadcast 
stations stems from a Congressional mandate, and the Com- 
mission’s implemented scheme pursuant thereto, of provid- 
ing for a national television plan which will permit a maxi- 
mum number of local broadcast stations to serve as outlets 
for local self-expression. Reflective of this Congressional 
concern is the enactment of the All-Channel Receiver legis- 
lation, the specific purpose of which was to make “. . .pro- 
vision for at least four commercial stations in all large cen- 
ters of population.” (H. Report No. 1559, 87th Congress, 
2d Session, P. 3). Congress, as the Commission has acknowl- 
edged, recognized that “. . .the way to achieve the above 
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goal is through effective use of UHF channels . . .” and in 
undertaking the regulation of CATV, the Commission asserted 
that it “. . . would not now take action which would be 
inconsistent with the Congressional goal.”> Regulation of 
CATV Systems, Docket No. 15971, 1 F.C.C.2d 453, 468- 
469: 4 R.R.2d 1679, 1696-1697 (1965). Thus, the Com- 
mission has summarized the essential purpose of its CATV 
regulations as follows: 


*. the Table of Assignments is predicated upon the 
social desirability of having a large number of local 
outlets with diversity of control over disseminating 
sources rather than a few stations serving vast areas 
of populations. In the Sixth Report and Order. the 
Commission rejected the ‘Dumont’ allocation plan 
and its premise that channel assignments should be 
clustered in major cities with sufficient population 
to support extensive television facilities, while smaller 
communities within an appropriate range should 
obtain reception service from the major cities, rather 
than attempt to support stations with their own less 
substantial economic resources . . . 


“Thus, our commercial television system is based 
upon the distribution of programs to the public 
through a multiplicity of local station outlets. In 
seeking to lift restrictions upon the growth of mul- 
tiple services imposed by the UHF-VHF problem, 
we have not turned to an alternative system of sig- 
nal and program distribution, based upon a handful 
of ‘super stations’ and a nationwide network of wires, 
microwave relays and translators.” First Report and 
Order, supra, at Paragraph 46 and 47. 


With adoption of the CATV regulations, the Commission 
purportedly charted a course designed “to take hold of the 


5The Commission further acknowledged that Congress had decided 
that the expansion of the number of local UHF stations is not only 
the “best” but is the only “practicable” way of achieving an adequate 
commercial and educational television system in the United States. 
Regulation of CATV Systems, supra at 1697 citing H. Report No. 
1559, P. 4 and S. Report No. 1526, P. 4, 87th Congress, 2d Session. 
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future,” to regulate the growth of CATV to insure that the 
requisite public interest considerations could be evaluated 
“«. . upon the basis of adequate knowledge.” (Emphasis 
Supplied) Second Report and Order, supra, Paragraph 148. 
The Commission emphasized repeatedly in adopting the 
CATV mules that the means by which such “adequate 
knowledge” could be obtained in the newly developing 
CATV field was through the evidentiary hearing process: 


“In this way, the Commission will be able to 
explore in depth the details of the proposed CATV 
operation, the marketing studies which have been 
made relating to it by either the CATV or broadcast 
groups in the area, the present and potential picture 
as to television broadcasting in the market, the post 
tions and showings of the interested CATV and 
broadcast parties, the possible plans or potential of 
the proposed CATV operation for pay television and 
other important facets. After such exploration, the 
Commission will be in a position to make an informed 
judgment directed to the facts of a particular case. 

“We recognize that the evidentiary hearing may 
consume some significant period of time, but as 
stated, the public interest requires thorough explora- 
tion of the very important issues raised; they cannot 
be sloughed aside or the answers lightly assumed . . .” 
[Second Report and Order, supra, at Paragraph 141 
and 143.] 


The substantive provisions of the CATV Rules are con- 
tained within the terms of 47 C.F.R. 74.1103, 1107 and 
1109. Section 74.1103 establishes certain priorities to be 
afforded by CATV systems for carriage of, and program 
non-duplication protection to be provided to, local televi- 
sion stations. The provisions of that section are not directly 
at issue in the instant proceeding. Section 74.1107 provides 
that the extension of a television station’s predicted Grade 


Citations to the CATV Regulations are to those sections contained 
in Title 47 C.F.R. 
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B contour’ into the area of the Grade A contour of any 
television station located within the nation’s top 100 tele- 
vision markets’ would be permitted only upon the condi- 
tion that it is determined after a “full evidentiary bearing” 
that such extension would be consistent with the “. . . pub- 
lic interest. and specifically the establishment and healthy 
maintenance of television broadcast service in the area.” 


As a matter of procedural convenience, the Commission 
in adopting the Second Report and Order, supra, singled out 
the top 100 television markets for “special attention,” 
imposing, under Section 74.1107, an automatic or manda- 
tory hearing for all CATV proposals proposing carriage of 
non-local signals into such markets. While hearings were 
not to be automatic in below top 100 markets, the Com- 
mission expressly acknowledged that “. . . substantial prob- 
lems affecting the public interest . . .” in the below top 100 
markets could exist, and in adopting Section 74.1109 of 
the Rules, the Commission specifically represented, that 
upon a proper showing under that section, hearings would, 
in fact, be held to fully explore the public interest con- 
siderations of such proposals. The only distinction between 
requests for hearings in top 100 and below top 100 mar- 
kets is, as Commissioner Loevinger pointed out in United 
Transmission. Inc., 6 F.C.C.2d 786, 789, 9 R.R.2d 482, 486 
(1967), a “slight procedural difference,” i-e., hearings are 
automatic in the former, but not in the latter. The Com- 


7 although the “predicted” Grade B contour normally establishes 
the outermost extent of a television station’s identifiable viewing area, 
the Commission recognized in the First Report and Order, supra, that 
terrain, such as that between Colorado Springs and Denver, can, in 
fact, prevent a signal from reaching a community even though that 
community is within the “predicted” service contour. Cf: Blue-field 
Television Cable, 10 F.C.C. 2d 731, 11 R.R. 2d 857 (1967). More 
will be said in this connection at Pages 18 through 21, infra. 


8 market size, under Section 74.1107, is determined by a market's 
current relative ranking on the basis of the market stations’ net weekly 
circulation as indicated by the American Research Bureau. 
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mission grounded its reasoning for this “slight procedural 
difference” on the presumptions that as a general matter: 
(1) Below top 100 markets are likely to be “underserved” 
by local off-the-air services; (2) UHF stations in such mar- 
kets are “much less likely to develop” because of lack of 
economic potential; (3) But, if such stations should develop, 
they could likely acquire a network affiliation (since there 
would be less than three local stations) and would thus, to 
some extent, be protected by the carriage and non-duplica- 
tion provisions of the CATV rules; and (4) CATV develop- 
ment in such markets would likely be confined to its “tra- 
ditional role” [i.e., that of a mere antenna service] as 
opposed to the “revolutionary facet” of CATV as reflected 
by its entry into the major markets. See, Second Report 
and Order, Paragraph 165, supra. 


Petitioners here have been more than explicit in detailing 
to the Commission the particulars in which the Colorado 
Springs-Pueblo television market, and the scope and nature 
of the Colorado Springs CATV proposal, controvert every 
single presumption which the Commission in the Second 
Report and Order contemplated generally for below top 100 
markets. To summarize briefly: 


(1) The Colorado Springs television market presently 
has three existing local commercial television stations 
(KRDO-TV, KOAA-TV and KKTV) and one proposed 
educational station for which an application is pending 
(BPET-232). Thus, the market presently has three exist- 
ing commercial outlets for local self-expression with full 
service from the three national networks, plus the immed- 
iate prospect of a local educational television service. The 
market can, therefore, hardly be described as an “‘under- 
served area.” In fact, the market has more station out- 
lets and receives more television service than many mar- 


9These matters will be discussed fully infra with accompanying cita- 
tions to the record. 
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kets located within the top 100./@ In fact, the greater 
portion of all markets within the top 100 have no more 
than three local commercial stations. 


(2) The record reflects that the Colorado Springs- 
Pueblo market has substantial potential for the develop- 
ment of new UHF stations. The Federal Communications 
Commission, in its wisdom and expertise, assigned three 
UHF channels for use there as additional outlets for local 
self-expression. As indicated by the Coe-Saunders Report, 
on the basis of the market’s substantial rate of growth, 
the area can realistically anticipate within a few years the 
development of a fourth local commercial station—in line 
with both the Congress and the Commission’s previously 
referenced goals of providing at least “four commercial 
stations” in all large centers of population. 


(3) Since the market has three existing local stations 
which are network affiliates, a new commercial UHF sta- 
tion would, by necessity, be an independent non-network 
station, and in reality would, therefore, receive virtually 
no protection for its programming from the carriage and 
non-duplication provisions of the CATV Rules. Thus, a 
new UHF station in Colorado Springs would not receive 
the minimum protection which, as we have seen, the 
Commission contemplated to be essential to protect sta- 
tions in the below top 100 markets. 


(4) Finally, the-nature and scope of the Colorado 
Springs and Pueblo CATV proposals are, as the Commis- 
sion indicated in the Second Report and Order, supra, 
the kind that would most likely develop in the top 100 


19 For example, Wheeling, West Virginia Steubenville, Ohio (ARB 
33) has two local commercial stations; Manchester, New Hampshire 
(ARB 49) has one local commercial station; Raleigh-Durham, North 
Carolina (ARB 43) has two local commercial stations; Columbus, 
Georgia (ARB 81) has two local commercial stations; Baton Rouge, 
Louisana (ARB 82) has two local commercial stations; and Jackson, 
Mississippi (ARB 86) has but two local commercial stations. (Refer- 
ence to ARB is to the American Research Bureau’s ranking. See, Tel- 
evision Factbook No. 37) 
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markets. First, the proposals go to the very “heart” of 
the market—not to some small or remote community 
located far from the core of the market. Pueblo and Col- 
orado Springs comprise the two core cities of the Colo- 
rado Springs-Pueblo market, and the market is the second 
largest in the State of Colorado. Colorado Springs with 
a population of 97,500 persons and Pueblo with a popu- 
lation of 99,300 contain 62 per cent of the homes within 
the market. (R. 392) The Colorado Springs CATV sys- 
tem initially proposes to import three previously unavail- 
able network affiliated stations, one unavailable indepen- 
dent station, one unavailable educational station and to 
originate programs locally with two closed circuit chan- 
nels to provide news, weather, public service and music 
programming. It’s proposal will provide 55 hours of tel- 
evision programming per day and over 190 movies per 
month which will not be covered by the non-duplication 
regulations. (R. 269) The system has ultimate plans, in 
addition to this programming, to import six independent 
non-network Los Angeles stations, one San Francisco 
independent non-network station, and to add two more 
(for a total of four) closed circuit channels, carrying in 
addition to the initial closed circuit originations, market 
and sports programming, for a total of 20 channels of tel- 
evision service. The Pueblo CATV system plans a sim+ 
lar proposal. (R. 311-15, 388) This, of course, is clearly 
not CATV in its “traditional sense,” i.e., merely provid- 
ing improved reception of local stations for a small under- 
served community. Rather, the nature and scope of the 
Colorado Springs and Pueblo CATV proposals clearly 
come within the “new revolutionary facet of CATV” 
which the Second Report and Order, supra, at Paragraph 
145, envisioned for only metropolitan areas in the top 
100 markets. 


In short, we submit that the record in this proceeding 
shows that Petitioners have brought to the Commission’s 
attention “‘substantial questions” and facts—unchallenged 
and unrefuted—which the Commission represented in the 
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Second Report and Order, supra, warrant full exploration 
in an evidentiary hearing, and which clearly indicate that 
Vumore’s CATV proposal is not in the public interest. See, 
United States v. Southwestern Cable Co., 36 Law Week 
4553 (No. 363, June 10, 1968). 


The Commission’s Requirements for Hearing 
Under Section 74.1109 


It is well settled and the point hardly needs documenta- 
tion that the standards of an administrative agency have the 
force and effect of a statute and are binding upon the agency 
until repealed or modified. The standards at issue in the 
instant case are those formulated for petitions for eviden- 
tiary hearing under Section 74.1109(c) of the Commission’s 
Rules. That section provides as follows: 


“The petition shall state the relief requested and 
may contain alternative requests. It shall state fully 
and precisely all pertinent facts and considerations 
relied upon to demonstrate the need for the relief 
requested and to support a determination that a 
grant of such relief would serve the public interest. 
Factual allegations shall be supported by affidavit 
of a person or persons with actual knowledge of the 
facts and exhibits shall be verified by the person who 
prepares them.” 

In further refinement of the provisions of Section 
74.110%c), the Commission in Central New York Cable TV, 
Inc., 11 F.C.C.2d 150, 152; 11 R.R.2d 1065 (1967) pur- 
ported to spell out the nature of proof required:/ I 

“The showing which it was thought would have 
to be made was expected to include ‘specifics regard- 
ing its present financial condition, the impact any 
present CATV activity has had on its operation, or 


———— 


1] The Commission further pointed out in Central New York that 
the economic showings for waiver of the automatic hearing require- 
ment of Section 74.1107 involve “similar considerations” as those for 
a hearing under Section 74.1 109. 
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the exact nature of the CATV operations it refers 
to.’ [Citation] While these considerations are not 
intended to be all inclusive, it is obvious that some 
demonstration along these lines must be made if the 
request for special relief is to be viewed as more than 
mere speculation. Similarly, we believe it reasonable 
that a network affiliated station, arguing that it will 
not be adequately protected by the program exclu- 
sivity requirement, make some factual showing.” 


The Commission’s elaboration on the requirements of 
Section 74.1109%c) in the Central New York case, supra, 
was in direct response to this Court’s repeated admonitions 
to the Commission for clarification of its standards in the 
CATV field in Cedar Rapids Television Co. v. Federal Com- 
munications Commission, 387 F.2d 228 (C.A.D.C. 1967); 
Channel 9 Syracuse, Inc. v. Federal Communications Com- 
mission, 385 F.2d 969 (C.A.D.C. 1967); and Hubbard 
Broadcasting, Inc. v. Federal Communications Commission, 
385 F.2d 979 (C.A.D.C. 1967). 


The Coe-Saunders Study 


Pikes Peak and Station KOAA-TV authorized a special 
economic study of the Colorado Springs-Pueblo market. 
This study was supplemental to the prior showings of 
injury made by Petitioner.’? This study is entitled An 


12-rhe dictum in Paragraph 8(a) of the majority’s opinion to the 
effect that the study was “hopelessly late” is not well taken. By the 
Commission’s acknowledgement in Paragraph 7 of its decision, the 
standards for Section 74.1109 pleadings were those provided in Cen- 
tral New York Cable TV, Inc., 11 F.C.C. 2d 150, 11 R.R. 2d 1065 
(1962). That case was decided on December 21, 1967, some three 
months after Petitioner had filed its original petition. These require- 
ments were established as a direct result of the confusion and uncer- 
tainty which had emerged as to Section 74.1109 pleading standards. 
The Coe-Saunders Study was authorized within a few days thereafter, 
completed and filed with the Commission as expeditiously as possible 
on March 11, 1968. (R. 372) 


Moreover, this Court has had previous experience with the Com- 
mission’s vague and constantly changing “economic” standards. Thus, 
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Analysis of the Colorado Springs-Pueblo Television Market: 
Its History. Status and Future. (R. 372-499) The study 
was prepared by Dr. James L. Saunders and Robert L. Coe, 
of the Center for Research on Broadcast Management and 
Economics. School of Communications, Ohio University, 
Athens, Ohio. Both of these individuals have impressive cre- 
dentials and extensive backgrounds in the area of economics, 
television communications, and broadcast ratings. (R. 374- 
78) The professional competence and integrity of these 
authors is unchallenged. The Commission’s attempt to dis- 
credit the report (by pointing to what are clearly minor and 
insignificant matters) falls far short of an adequate treat- 
ment of the weighty substance of the study. It is relevant 
to point out here that Vumore never once attacked the 
validity of the study (or the substantive portions of Peti- 
tioner’s other submissions for that matter). In fact, the 
Commission itself acknowledged that the study was “‘praise- 
worthy.” (R. 768) 


The Colorado Springs-Pueblo Market 


The Colorado Springs-Pueblo television market developed 
as a single integrated television market entirely separate and 
apart from the Denver television market. The Denver and 
the Colorado Springs-Pueblo markets have always been 
regarded by the Commission (i.e., in making separate tele- 
vision allocations), by the television industry (in providing 
separate network affiliations) and by the television rating 
industry (in providing separate rating and audience circula- 
tion statistics) as two separate, independent and unrelated 
television markets. (R. 200-1; 383-87) We have shown— 


this Court held as follows in KGMO Radio-Television v. Federal Com- 
munications Commission, 119 U.S. App. D.C. 1, 366 F.2d 920, 922 
(CADC. 1964): “... since appellant had no notice, in the Com- 
mission’s past decisions or otherwise, that more could be required, the 
petition should not be denied on the ground that more was not fur- 
nished. We, therefore, remand the case to the Commission.” 


In any event, the Commission did not reject the Coe-Saunders Re- 
port as untimely and purported to consider the Study. 
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which showing at no time has been in the least challenged 
by Vumore, but rather, in fact, has been conceded—that 
the Denver stations, although they provided “predicted” 
Grade B service to Colorado Springs, do not actually reach 
the city because of intervening and extremely difficult 
mountain terrain and distance./3 (R. 11, 107-8, 134, 201- 
2, 384-87, 420-23) Thus, Vumore’s CATV system will 
serve to introduce five previously unavailable television 
signals into the very “heart” of the Colorado Springs- 
Pueblo television market. 


The Commission, however, rejected this fact below, with 
the specious contention that an “engineering showing” had 
not been provided./4 The Commission simply ignored all 
other evidence presented by Petitioners in this connection. 
To summarize that evidence briefly: 


(1) First, Vumore has conceded this fact. (R. 11, 107- 
8, 134) Moreover, the City of Colorado Springs, in its 
filing with the Commission, pointed out that the resi- 
dents of Colorado Springs have been “. . . restricted to 
the viewing of three [local] television stations.” (R. 248) 


(2) The Coe-Saunders Report and ARB studies reflect 
little, and certainly no significant, viewing of Denver 
stations in the entire ARB Colorado Springs metro area 
—which area includes the whole of El Paso County, in 
which Colorado Springs is located. (R. 384-87, 420-23) 
The County’s boundaries run twenty miles north of 


13Colorado Springs lies some 65 miles south of Denver and Pueblo 
some 40 miles south of Colorado Springs. A “predicted” signal is 
entirely theoretical in nature and does not take into consideration 
mountains and other obstructing terrain that lie more than 10 miles 
from a television transmitter. (R. 404) (Rule 73.684) 


14The Commission cites Shen-Heights Television Association, 11 
F.C.C. 2d 814, 12 R.R. 2d 407 (1968)—a case decided but a few 
days before submission of the Coe-Saunders Report discussed, infra, 
and the case (also distinguishable on the facts) can hardly be retro- 
actively advanced as a requirement at this late date. Cf: KGMO 
Radio-Television v. FCC, supra. 
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Colorado Springs toward Denver and the County con- 
tains at least two operating CATV systems carrying 
Denver stations (at Manitou Springs and at the U.S. Air 
Force Academy). The point is, that even in the whole 
of El Paso County./5 there is only a de minimus viewing 
of Denver stations—and there is nothing in the record 
which reflects any amount of viewing of Denver stations 
within the City of Colorado Springs. 


(3) Vumore represented to the Commission that an elab- 
orate microwave proposal from Denver was essential to 
its Colorado Springs CATV system—a proposal subse- 
quently abandoned by Vumore, without explanation, but 
presumably to procedurally dodge the substantial allega- 
tions contained in the four oppositions filed against it, 
which would require a hearing under Section 30%e) of 
the Communications Act. [47 U.S.C. 30%e)] (R. 266) 
Whether Vumore now plans to resubmit its microwave 
application or to obtain the Denver signals from a 
common carrier microwave system is unknown. 


(4) Finally, Vumore in its Opposition To Motions For 
Stay Pending Judicial Review, filed in this Court in Case 
Nos. 22023 and 22024 on June 21, 1968, told this 
Court that its Colorado Springs CATV proposal “. . . is 
not saleable without the right to furnish available Denver 
signals.” The Commission recently held in Midwest Tele- 
vision, Inc., Docket Nos. 16786 and 17008 (F.C.C. 68 
622, released June 28, 1968, P. 27), on the point of the 
_ actual availability of “predicted” Grade B signals from 
Los Angeles in San Diego that “.. . the most telling 


15The ARB figures referred to by the Commission in Paragraph 7 
of its Decision (R. 763) which show a maximum of 1,800 households 
in the entire market “watch Denver at one time” relate to the entire 
Colorado Springs-Pueblo market, consisting of El Paso and Pueblo 
Counties. There are no figures showing viewing of Denver stations 
within the City of Colorado Springs. The Commission's reliance, 
therefore, on the “market” figure is misplaced. 
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indication that Los Angeles signals are not readily or 
satisfactorily received off-the-air in most of the San 
Diego market is the willingness of the San Diego public 
to subscribe to CATV in order to obtain the Los Angeles 
signals.” [Emphasis supplied] Vumore has stated that 
—even before the service has commenced—over 11,000 
homes in Colorado Springs have signed for the CATV 
service. 


Even in situations where a non-local signal is available 
off-the-air, the Commission has recognized the possibility 
of adverse impact on the public interest if such signals are 
carried by a CATV system. The Commission in Footnote 
69 of the Second Report and Order, supra, discussed the 
need for preserving the separate integrity of its scheme of 
television channel allocations by preserving the individuality 
of two similarly situated metropolitan markets. The Com- 
mission there said: ‘“. . . if two major markets/® each fall 
within one another’s Grade B contour (e.g., Washington and 
Baltimore), this does not mean that there is no question as 
to the carriage by a Baltimore CATV system of the signals 
of Washington; for in doing so, and thus equalizing the 
quality of the more distant signals, it might be changing the 
viewing habits of the Baltimore population and thus affect- 
ing the development of the Baltimore independent UHF 
station or stations.”” The Commission has previously desig- 
nated several cases for hearing precisely on this point. See, 
Midwest Television, Inc., 4 F.C.C.2d 612, 8 R.R.2d 278 
(1966); Buckeye Cablevision, Inc., 10 F.C.C.2d 745, 11 
R.R.2d 885 (1967); Delaware County Cable Television, 
Inc., F.C.C.2d , 12 R.R.2d 1225 (1968). 


Adverse Economic Injury to 
Local Existing Television Stations 


Vumore’s proposed CATV system for Colorado Springs 
is capable of transmitting twenty channels of television 


16The term “major” markets is nowhere defined. It would how- 
ever, appear to include any market, such as Colorado Springs-Pueblo 
that had at least three local television stations. 
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service. (R. 208-9, 232-34) As noted before, in the first 
phase of the CATV service, the system will import the five 
previously unavailable signals from Denver and will origi- 
nate two closed circuit channels of television service. (R. 
232-34) Additionally. in a subsequent phase, the system 
proposes to import seven Los Angeles and San Francisco 
independent television stations and carry four channels of 
locally originated television programming. (R. 232-34) We 
alleged and submitted proof, thereof, that Vumore’s Colo- 
rado Springs proposal to import the previously unavailable 
Denver signals would produce substantial and direct losses 
in advertising revenue to the local television stations. (R. 
10-16, 105-9, 205-10, 466-74) 


The impact of revenue loss by the three existing stations 
would be first reflected in the reduction of highly impor- 
tant local programming,/7 inasmuch as this type of pro- 
gramming has historically been nonprofitable for the Colo- 
rado Springs-Pueblo stations. (R. 466-474, 478-493) It 
was shown that the local stations lose from $113.00 to 
$166.00 per hour for each hour of local programming. 
While it is precisely this type of programming which the 
Commission consistently encourages and which, more than 
any other, serves the public interest, these programs will 
receive absolutely no protection from the non-duplication 
provisions of Section 74.1103 of the Rules. (R. 478-85) 


As we pointed out, approximately 45 per cent of the 
programming of KRDO-TV is non-network in nature, con- 
sisting of locally originated news and public affairs as well 
as syndicated and film programs. (R. 15, 206) Since such 
programs would seldom, if ever, be broadcast on the same 
day by stations located in Denver and Colorado Springs- 
Pueblo, this means that the Colorado Springs-Pueblo 


174 was further pointed out that the losses resulting from CATV 
impact would preclude the local stations’ plans to convert to color 
originations and to make other improvements in facilities. Station 
KOAA-TV alone spent some $45,000 for such improvements in the 


past year. 
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stations will receive virtually no protection from the non- 
duplication Rules./8 (R. 14-15, 206-8, 299, 478-502) More- 
over, we have shown that 36.6 per cent of KRDO-TV’s 
income is derived from purely local advertisers and an addi- 
tional 40.5 per cent comes from regional and national spot 
advertisers-which means that some 77 per cent of KRDO- 
TV’s total income is derived from non-network sources. 19 
(R. 374) Since non-network programming accounts for 45 
per cent of the broadcast schedule and 77 per cent of total 
revenues, the Commission’s conclusion that the local tele- 
vision stations will be adequately protected by the non- 
duplication rules reflects a gross misunderstanding of the 
facts of this case. 


The fact is that the proposed CATV system would be 
able to dilute local audiences for approximately 45 per cent 
of the broadcast schedule of the local television2? stations, 
thrusting the local stations into an artificial competitive 
situation with five Denver television stations. To the 
extent that KRDO-TV’s audience will have been diluted by 
seven, not just the existing two other stations, this obvi- 
ously means that it cannot command the rates for its 
services that it is presently able to obtain. Furthermore, 
national and regional advertisers would no longer have to 
buy advertising time on Colorado Springs television stations, 
since they could obtain coverage in that market by buying 


181m the Second Report and Order, supra, the Commission recog- 
nized that even a fifteen day non-duplication period could not protect 
local stations from distant station non-network program duplication. 


f 9 Approximately 23 per cent of KRDO-TV’s non-network revenues 
are derived from spot advertising adjacent to network programs. Thus, 
fully 54 per cent of KRDO-TV’s revenues are derived from programs 
for which there is no protection. (R. 483) 


20The figure is actually somewhat higher in view of the fact that 
the Denver independent station, KWGN-TV, will not be broadcasting 
any network programs so no protection will be afforded as to its pro- 
grams by the non-duplication Rules. 
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only Denver television stations.2/ This will tend to either 
eliminate such advertising in Colorado Springs or to force 
KRDO-TV to reduce its rates to a point where it is worth- 
while for such advertisers to buy it. This will result in 
monetary losses of increasing amounts to KRDO-TV and 
will be in direct ratio to the amount of CATV service pro- 
vided. That this will be the inevitable result was pointed 
out by the Commission in Paragraph 64 of the First Report 
and Order, supra. There, it was noted that local revenue 

is inversely proportional to the ratio of CATV subscribers 
to the total number of television homes in the town (Cf: 
Carter Mountain v. Federal Communications Commission. 
321 F.2d 359). At Paragraph 69 of the First Report and 
Order, supra, the Commission specifically recognized that 
national advertisers will take account of CATV operations: 
that rating services are supplying relevant information on 
CATV: that advertisers view duplication as a waste for which 
they will not pay; and that as advertisers become aware that 
purchase of big city stations may include coverage of second- 
ary markets, they will react. 


The Coe-Saunders Report demonstrated that if Vumore’s 
own projections for the Colorado Springs CATV system are 
achieved within the two core cities of Colorado Springs and 
Pueblo, the three local television stations would suffer annual 
revenue losses running from $294,000 and up to $687,960. 
(R. 474) These losses vary with the degree of CATV “‘pene- 
tration” and the extent of local “viewer defection” to Den- 
ver stations. Vumore itself has projected a 60 per cent 
CATV penetration for Colorado Springs.2? (R. 393) The 
Coe-Saunders economic study found that defection of local 


2! This result is completely contrary to the Commission’s earlier 
assertions that it had long ago rejected a national television plan 
which would concentrate television service in a few “super stations” 
which would serve “vast areas of populations.” See Page 10, supra. 


22with 11,000 subscribers representing over one-third of the tele- 
vision homes in Colorado Springs, Vumore is already more than half 
way to its expected goal and the system hasn’t even begun operations. 
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viewers in Colorado Springs and Pueblo to Denver stations 
would amount, on an average of all time periods, to 30 to 
40 per cent and could run as high as 50 per cent. (R. 471- 
74) The $294,000 revenue loss figure, therefore, is based 
on a 60 per cent CATV penetration level with a 30 per cent 
viewer defection to Denver stations. (R. 474) The $687,960 
annual revenue loss is based upon a 60 per cent CATV pen- 
etration level with 50 per cent viewer defection to Denver 
stations. (R. 474) These losses are undeniably profound 
in light of the fact that in 1966 the three local stations had 
combined total revenues of $2,061,744 and net income 
before Federal Income Taxes of only $190,267. (R. 458) 
As little as a 10 per cent reduction in annual revenue in the 
market was shown to result in the complete demise of at 
least one of the existing local stations. (R. 473) 


In addition to the fact that the local stations will suffer 
injury as a result of audience splintering and fragmentation, 
the ability of these stations to compete with the Denver sta- 
tions in bidding for independently produced programming 
will also be impaired. As Petitioner pointed out, the Colo- 
rado Springs-Pueblo stations have a net weekly circulation 
of 118,700 television homes in contrast to the net weekly 
circulation of 431,400 television homes for the Denver sta- 
tions (R. 14) Inasmuch as the Denver and Colorado Springs- 
Pueblo television markets have always been regarded by the 
television industry as two separate and distinct markets, 
there has previously been no competition between the mar- 
kets in the bidding and contracting for independent and 
syndicated film packages. A long list of such program pack- 
ages, the exclusive market rights to which are currently 
owned by KRDO and also by one or more Denver stations 
for their respective markets was submitted to the Commis- 
sion. (R. 218, 500) This constitutes a substantial bulk of 
KRDO-TV’s non-network programming. In fact, only 9.8 
per cent of the non-network programs of Colorado Springs 
are not broadcast in type or identical content by the Den- 
ver network television stations. (R. 500) The natural 
boundaries of these two separate markets will becom: eroded 
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and broken down by the artificial extension by CATV of 
the Denver signals into the Colorado Springs-Pueblo market 
and as a result, the individuality of the two markets will 
become obscured and they will, in effect, become one—but 
only to the benefit of the Denver stations and the CATV 
systems. 


Film packages are sold on the basis of market exclusivity, 
and simple arithmetic confirms that the Denver stations, 
with a net weekly circulation of 431,400 and (according to 
FCC Reports) annual broadcast revenues in 1966 in excess 
of ten million dollars, obviously possess the capability to 
outbid local Colorado Springs-Pueblo stations in the pro- 
curement of the rights for such programming. (R. 14, 208- 
11) Of course, new local independent non-network affili- 
ated stations in the Colorado Springs-Pueblo market, which 
must necessarily depend upon film programming almost 
entirely for their program fare, would sustain an even greater 
adverse economic impact. (R. 14, 208) These stations sim- 
ply could not compete in the bidding for quality independent 
programming and would, in the end, be bludgeoned into 
economic oblivion by the siphoning of program packages 
by the Denver stations. Even if such programs could even- 
tually be obtained by the local stations, their relative value 
would have been significantly reduced and diluted as a result 
of their having already been broadcast by the Denver sta- 
tions and carried into the Colorado Springs market via 
CATV. (R. 14, 208) This matter was explicitly recognized 
by the Commission at Paragraph 123 of the Second Report 
and Order, supra: 


“We think this follows as a matter of common 
sense, since these established big city VHF indepen- 
dents certainly have the ability to bid for and acquire 
the expensive, attractive non-network program- 
ming.” 


2 Although the Commission in the Second Report and Order rec- 
ognized this result would follow as a matter of “common sense”, it 
brushed aside our arguments below on this point with the conclusory 
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The Potential for UHF in the Colorado 
Springs-Pueblo Market 


Petitioner demonstrated that if the Denver stations are 
not permitted to be artificially extended into the Colorado 
Springs market and competitive forces within the market 
are left free to develop on their own, a definite potential 
exists for the development of new local television stations. 
(R. 13-14, 204-6, 451-64) As indicated, in addition to the 
three existing stations, commercial UHF Channel 21 is allo- 
cated to Colorado Springs and commercial UHF Channels 
26 and 32 and educational Channel 8 are allocated to Pueblo. 
(R. 13, 14) The Colorado Springs-Pueblo television market 
has a total of 129,600 television homes. (R. 204) Using the 
minimum 25,000 television homes per station suggested by 
the Seiden Report,”4 which is the figure the Commission 
has used in the design of its Television Allocation Table, the 
market can, in the foreseeable future, support at least one 
new local UHF station. (R. 13, 204) As was further shown, 
‘the Colorado Springs metropolitan market in 1966 was ranked 
as the tenth fastest growing market in the nation with an 
estimated population growth within the five year period 
from 1960 to 1965 of 28.6 per cent. (R. 13, 205) The 
area’s 28.6 per cent population growth over this five year 
period is considerably in excess of the national population 
growth rate for the ten year period from 1950 to 1960 of 
only 18.4 per cent. (R. 13, 205) 


The Coe-Saunders Report discussed, infra, concludes that 
in the absence of CATV, gross television revenues in the 
market can be expected to grow by at least $100,000 each 
year, and that the market can anticipate the development 
of a new local UHF station between 1969 and 1971. (R. 


dismissal at page 6 of its decision that the “allegation is not adequately 
supported.” We find the Commission’s cursory treatment of this very 
substantial question patently arbitrary. 


24See, An Economic Analysis of Community Antenna Television 
Systems And The Television Broadcasting Industry, by Dr. Martin H. 
Seiden, P. 88. 
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458-59) Thus, in light of the demonstrated potential for 
the development of at least one new UHF station, the Colo- 
rado Springs-Pueblo market constitutes a classic example 
for which the Commission’s CATV policy objectives were 
designed. 

In response to this issue, the Commission simply con- 
cluded that on the basis of “‘our analysis” (without giving 
anyone the benefit of that “analysis”) there is no potential 
here for UHF activation. (R. 766) The Commission’s refer- 
ence (at Page 5, Paragraph 7 of its Decision) that the exist- 
ing UHF channels have not yet been utilized cannot be 
interpreted as a lack of potential for UHF in the Colorado 
Springs-Pueblo market—any more than such non-use can be 
so interpreted in markets within the top 100. (R. 763) The 
Commission has specifically rejected such contentions in 
prior cases, stating that hearings were required on CATV 
proposals for the “heart of the market” where the market 
has assigned, but unused, UHF channels. This, the Com- 
mission has held, is essential for the “preservation of UHF 
potential.” See, American Television Relay, Inc., 6 F.C-C. 
2d 837, 838; 9 R.R.2d 800, 802 (1967); Cable Vision, Inc., 
7 F.C.C.2d 920, 923, 9 R-R.2d 1169, 1172 (1967). In 
short, for the Commission here to write-off the potential 
for a new UHF station in this market, in the face of all evi- 
dence to the contrary, and with nothing more to justify its 
action than its unexplained “analysis,” expressly contravenes 
the Congressional mandate to promote a national television 
plan providing “‘at least four” local commercial television 
stations in large population areas, and constitutes an abdi- 
cation of the Commission’s professed intentions to take no 
“action which would be inconsistent” with this Congressional 
goal. See, Page 10, supra. 

Commission Criticism of Petitioners’ Economic 
Showing and of the Coe-Saunders Report 


The Commission criticizes Petitioners’ economic showing 
on the grounds that it did not reflect Petitioners’ ““depreci- 
ation rates.” (Commission Decision, Page 7, Paragraph 7[b] 
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(R. 765)) In the first place, there is nothing contained in 
the Central New York decision, supra, (on which the Com- 
mission relies in its Decision for Section 74.1109 standards) 
or any of the other CATV cases designated for hearing under 
Section 74.1109 which even remotely suggests that ““depre- 
ciation rates” are required. See, Midwest Television, Inc., 
supra; Buckeye Cablevision, Inc., supra; Taft Broadcasting 
Company, supra; and United Transmission, Inc., supra. 
There is simply no basis whatsoever in either the Commis- 
sion’s Rules or CATV case precedent to support the Com- 
mission’s wholly novel insistence here on depreciation 


In any event, the Commission has on numerous occasions 
in other CATV cases, taken “official notice” of financial 
information of broadcast stations contained within its files. 
See, Vicksburg Video, Inc., FCC 68-604 (1968); Alice Cable 
Television Corp., __ F.C.C.2d __, 5 R.R.2d 606 (1965). 
Moreover, Vumore at no time requested any additional finan- 
cial or economic information with respect to Petitioners’ 
stations, presumably because it, like everyone else, was satis- 
fied that sufficient information had, in fact, already been 
provided.76 


In any event, there can be no question of Petitioners’ fail- 
ure to provide the “amount” of its depreciation, for this 


25Frankly, we are at a loss to understand what the Commission 
actually means by depreciation “rates.” If by “rates,” the Commis- 
sion means “method,” i.e., straight line, declining balance, sum-of-the 
digits, etc., this information would be relatively meaningless here. Such 
information is neither required by the Commission’s Annual Financial 
Report for television stations, nor has it ever been required in any 
CATV proceeding. The Commission’s insistence, now, at this late date 
and without any notice to Petitioner, on an item which is, in the first 
place, not understandable much less useful, is clearly arbitrary. 


26Vumore was most certainly aware that it is standard practice for 
the Commission in CATV proceedings to make a station’s complete 
financial record available to requesting CATV systems. Cf: Multivision 
Northwest, Inc., 8 F.C.C. 2d 892, 10 R.R. 2d 527 (1967). 


30 


amount is specifically provided for the seven-year period 
from 1960 to 1967 in Schedule 2, Line 14, of Petitioners’ 
Annual Financial Report contained in Exhibit F of the Coe- 
Saunders Report. (R. 437-50) Petitioners’ depreciation fig- 
ures are also contained in their balance sheets on file with 
the Commission and available for inspection by Vumore or 
any other member of the public. Exhibit F of the Coe- 
Saunders Study is entitled “Economic History of Television 
In The Colorado Springs-Pueblo Market” and places in the 
record in great detail, economic and financial information 
relating to Petitioners’ operations over a period of several 
years. Exhibit F contains the following: (R. 433-50) 


Table I—Breakdown and percentage growth of network 
revenues, spot revenues, local revenues, expenses and 
net income. 

Table II—A comparison between national average and the 
Colorado Springs-Pueblo market’s network, spot, local, 
and total revenues—and Petitioners’ Annual Finan- 


cial Reports reflecting revenue sources and amounts, 
specific expense amounts (including depreciation), 
and net income. 


Exhibit I of the Coe-Saunders Report (which the Com- 
mission apparently overlooked, for it is not mentioned) pro- 
vides a further individual analysis of Petitioners’ revenues 
and expenses by program source including network, local 
other than news, and local news. (R. 478-85) In short, it 
cannot be seriously contended that the record here suffers 
from any lack of financial information concerning the oper- 
ations of Petitioners’ stations or of the economics of the 
local television market. We ask, as did Commissioner Cox 
in his dissenting opinion, “What more can be required?” 

The Commission, on Pages 8 and 9 of its Decision, leveled 
various other criticisms at the Coe-Saunders Report and the 
Bakersfield study. (R. 766-67) These criticisms—consisting 
entirely of unexplained conclusions—reflect an outright mis- 
conception of the facts of record. Commissioner Cox, at 
Pages 13 to 16 of his Dissenting Statement, discusses these 
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matters in considerable detail, pointing up the Commission’s 
failure to properly understand the evidence presented so 
there is no need to repeat them here. (R. 781-84) More- 
over, as must be evident, the Commission’s criticisms amount 
to nothing but quibbling and fail to evaluate, much less 
destroy, the validity of the study, which established that 
there is a substantial likelihood that Vumore’s proposed 
CATV system will have such an extensive adverse economic 
impact on existing and potential local television stations that 
the public interest will be adversely affected.?” 


The Question of Consolidation 


We pointed out to the Commission that similar CATV 
proposals were also before it in a number of communities 
in the Denver and Colorado Springs areas and also in Pueblo, 
Colorado, and that these proposals involved at least thirty- 
two communities within this area. (R. 312)? Yet, despite 
its repeatedly stated concern for the “cumulative impact,” 
of multiple CATV proposals, the Commission here refused 
to evaluate the instant proposal in light of these other pro- 
posals, much less to consolidate them (as it normally does 
in such proceedings) with the instant proceeding. Cf: Dela- 
ware County Cable Television, 12 F.C.C.2d 529, 12 R.R.2d 
1225 (1968); Central New York Cable TV, Inc., supra; Mid- 
west Television, Inc., 4 F.C.C.2d 612, 8 R.R.2d 278 (1966); 
Fetzer Cable Vision, 8 F.C.C.2d 653, 10 R.R.2d 424 (1967); 
Taft Broadcasting Company, 5 F.C.C. 2d 746, 8 R.R.2d 
1092 (1966) all of which involved consolidation for hearing 
of multiple CATV proposals. 


27The Commission chided the Bakersfield study since ARB stated 
the study was to be interpreted as “indicative only”. Of course, that 
is the case, since that is all for which the study was intended, as 
“indicative only”. The industry routinely relies upon this type of 
study. 


8Twenty-five of these communities have already given franchises 
for CATV systems to Mountain States Video, Inc., which is owned 
and controlled by the very principals (Daniels and RKO General) that 
own and control Vumore (Broadcasting Magazine, May 20, 1968). 


32 


The Commission pointed out in Paragraph 3 of its Deci- 
sion that some of the area’s CATV proposals involved 
requests for relief under Section 74.1107 (i.e., those immed- 
jately near Denver) and the Colorado Springs and Pueblo 
proposals involve requests under Section 74.1109, and stated 
it is the Commission’s “policy” not to include such requests 
for consideration in the same proceeding. (R. 761) We 
would draw the Court’s attention, however, to a flat con- 
tradiction of that assertion in Delaware County Cable Tele- 
vision, supra, wherein the Commission only recently con- 
sidered and consolidated for a single evidentiary hearing 
pending requests involving both Sections 74.1107 and 
74.1109. Of course, even if there were some sort of “pol- 
icy” in this connection (which case precedent suggests there 
is not) it still does not explain why cumulative impact is 
any different in 74.1109 cases from that which occurs in 
74.1107 cases or why they cannot be considered together. 
And, this, of course, also does not explain the Commission’s 
failure to evaluate and consolidate the Pueblo CATV pro- 
posal with Colorado Springs—both of which involve only 
Section 74.1109.7 (R. 311-15) 


Time and time again, throughout all its cases relative to the 
showing required in CATV proceedings and particularly in 
Central New York Cable TV, Inc., supra, (on which the 
Commission principally relies in its Decision) the Commis- 
sion has repeatedly emphasized and stressed the importance 


29The Commission in Paragraph 3 of its decision stated that it had 
“|. . taken into account the prospect of CATV in Pueblo and—to the 
extent possible—the potential impact in both communities.” That is 
all the Commission says about Pueblo—never referring to it again. 
Commissioner Cox states at Page 1 of his Dissenting Opinion that to 
the best of his recollection, Pueblo was “. . . never discussed during 
[the Commission’s] all too brief consideration of this matter.” If, by 
chance, Pueblo was considered, there is nothing in the Commission’s 
decision to reflect to what extent. We ask, does this decision mean 
that the Pueblo case has been decided? We are, understandably, at a 
complete loss at this point to comprehend the purport ot the refer- 
ence to Pueblo. 


33 


of its evaluation of the “cumulative impact” of multiple 
CATV proposals within an area. We have done precisely 
that—only now to be told by the Commission that these 
multiple proposals are not to be considered and that they 
are somehow not significant. 


The Commission further contends in footnote 3 of its 
Decision that Petitioners have “. . . not served its petitions 
on all such CATV systems so that they cannot be affected 
by our present action.” (R. 760) In CATV of Rockford, 
Inc., 8 FCC 2d 279, 10 R.R.2d 50 (1967), a CATV case, 
the Commission held just the opposite. The Commission 
stated there at Paragraph 54: 


“Respecting Total’s contention that its consolida- 
tion in the proceeding was improper because it had 
no opportunity to object to the motions to consoli- 
date, such lack of opportunity is not crucial since, 
pursuant to Section 1.227 of the Rules, the Com- 
mission’s practice has been to consolidate for hear- 
ing those cases which, as here, involve substantially 
the same issues. Moreover, consolidation here is par- 
ticularly appropriate where the question of the cum- 
ulative effect upon the public is outstanding. In 
light of these considerations, the fact that the Com- 
mission consolidated these proceedings on the motion 
of certain of the parties rather than its own motion 
is not significant.” 


More importantly, however, the only “CATV systems” 
involved in the instant proceeding were those of Vumore, 
Mountain States Video, Inc. and Pueblo TV Power, Inc.— 
all of which were, in fact, served. Mountain States Video, 
Inc., is owned and controlled by the principals of Vumore 
Video of Colorado, Inc., and is represented by the same 
counsel. These were the only parties that had given notifi- 
cation pursuant to the Commission’s Rules, and thus, there 
were no other systems to be served. 


30That case, as here, involved entirely separate and distinct tele- 
vision markets—Milwaukee, Madison and Rockford. 
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Diversity of Ownership and 
Concentration of Control 
Vumore, its stockholders and principals own numerous 

other CATV franchises and systems, television stations and 
common carrier microwave systems, many of which are in 
the State of Colorado.7/ (R. 101-04, 211-214) Fifty per 
cent of Vumore is owned by Vumore Company of Okla- 
homa City, thirty-three per cent is owned by Daniels and 
Associates of Denver (Bill Daniels), and the remaining 
minority interest (16%) is owned by a group of Colorado 
Springs businessmen. (R. 211-12) 


Vumore Company of Oklahoma City is owned by RKO 
General, Inc., which, in turn, is a wholly owned subsidiary 
of General Tire and Rubber Company. RKO General, Inc. 
owns the following major television and radio stations: 
WOR-AM, FM and TV, New York City, KHJ-AM, FM and 
TV, Los Angeles; WMAC-TV, WRKO-AM and FM, Boston; 
CKLW-TV, Windsor-Detroit; KFRC-AM and FM, San Fran- 
cisco; WGMS-AM and FM, Washington, D.C.; WHBQ-AM 
and TV, Memphis; and WHCT-TV, Hartford, Connecticut. 
Vumore Company of Oklahoma City presently owns and 
operates CATV systems with over 48,000 subscribers in 
some thirty-three cities throughout the United States. They 
are as follows: (R. 211-214) 


Abilene, Kans. Altus, Okla. Ardmore, Okla. 
Beloit, Kans. Bonham, Tex. Brookfield, Mo. 
Childress, Tex. Clarksdale, Miss. | Clay Centre, Kans. 
Clifton, Ariz. Concordia, Kans. Cottonwood, Ariz. 
Denison, Tex. Gulfport, Miss. Hobart, Okla. 
Holbrook, Ariz. Hugo, Okla. Idabel, Okla. 
Kirksville, Mo. Lampasas, Tex. Lufkin, Tex. 


31 As noted previously, the May 20, 1968, issue of Broadcasting 
Magazine, indicated at Page 48, the principals of Vumore in Colorado 
Springs, at latest count, had CATV systems proposed for twenty-five 
communities from north of Denver, south to Colorado Springs, which 
will serve an estimated 750,000 people. The article further pointed 
out that it had a“ . . . target of 35 CATV systems in the area.” 


Mangum, Okla. 
Port Lavaca, Tex. 
Santa Rosa, Cal. 
Trenton, Mo. 
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Memphis, Tex. 
Roswell, N.M. 
Sherman, Tex. 
Wellington, Tex. 


Page, Ariz. 
Safford, Ariz. 
Shew Low, Ariz. 
Winslow, Ariz. 


Bill Daniels, President of Daniels & Associates, Inc., has 
dealt with every phase of CATV operations and is a recog- 
nized leader in the expansion of CATV in the United States. 
Recently, his leadership has been particularly involved in lo- 
cal origination activities involving what are essentially closed 
circuit operations. Daniels & Associates, Inc., have been or 
are now involved in providing management in some eighty- 
six CATV systems throughout the United States. (R. 212- 
13) The eighty-six systems are as follows: (R. 213) 


Fayetteville, Ark. 
Camarillo, 

Calif. 

Martinez, Calif. 
Tehachapi, Calif. 


La Toro, Colo. 
Salida, Colo. 
Lewiston, Idaho 
Chanute, Kans. 
Neodesha, Kans. 
Salisbury, Md. 
Pittsfield, Mass. 
Winona, Minn. 
Yerington, Nev. 
Aztec, N.M. 
Clinton, Okla. 
Baker, Oreg. 
Empire, Oreg. 
North Bend, Oreg. 
Bradford, Pa. 
Lock Haven, Pa. 
Oil City, Pa. 
Tyron, Pa. 
Palestine, Tex. 
Big Stone Gap, Va. 


Arvin, Calif. 
Friendly Valley, 
Calif. 

Palm Desert, Calif. 
Alamosa, Colo. 
Leadville, Colo. 
Naples, Fla. 

Twin Falls, Idaho 
Emporia, Kans. 
Parsons, Kans. 
Athol, Mass. 
Little Falls, Minn. 
O’Neill, Nebr. 
Claremont, N.H. 
Farmington, N.M. 
Elk City, Okla. 
Coos Bay, Oreg. 
LaGrade, Oreg. 
Powers, Oreg. 
Clearfield, Pa. 
Lewiston, Pa. 
Pottsville, Pa. 
Warren, Pa. 
Bellows Falls, Vt. 
Grundy, Va. 


Barstow, Calif. 
Laguna Beach, 
Calif. 

Saugus, Calif. 
Antonito, Colo. 
Monte Vista, Colo. 
Perry, Fla. 

Fort Madison, Iowa 
Independence, Kans. 
Monroe, La. 
Orange, Mass. 
Mankato, Minn. 
Fallon, Nev. 

Keen, N.H. 

Olean, N.Y. 
Woodward, Okla. 
Eastside, Oreg. 
Myrtle Point, Oreg. 
Union, Oreg. 
Eldred, Pa. 
Minersville, Pa. 
Schuylkill Haven, Pa. 
Graham, Tex. 
Appallachia, Va. 
Harrisonburg, Va. 
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Narrows, Va. Norton, Va. Richlands, Va. 
Tazewell, Va. St. Thomas, V.I. | Aberdeen, Wash. 
Cosmopolis. Wash. Ellenburg, Wash. Hoquiem, Wash. 
Bluewell, W. Va. Eau Claire, Wis. La Crosse, Wis. 
Casper, Wyo. Rawlins, Wyo. 


As discussed, supra, the Colorado Springs proposal is not 
the only matter of concern in this case. Vumore’s princi- 
pals have been involved in proposals looking toward the 
establishment of CATV systems throughout this general 
area. These will be twenty channel television systems which 
plan to bring in Los Angeles and San Francisco signals, pro- 
vide various closed circuit originations and other miscellane- 
ous services. (R. 213) The principals of Vumore have stated 
that their CATV proposals constitute a “. . . major new 
communications media vehicle.” (R. 108, 214) 


The existence of multiple and cross ownership of CATV 
systems, and television and radio stations, including those 
concentrated in the Colorado Springs area, raise fundamental 
public interest questions of the highest magnitude. Inasmuch 
as Vumore’s CATV proposal will-in its own words—consti- 
tute and introduce “a major new communications media 
vehicle’’ in the area, the public interest requires something 
more than the pro forma conclusory treatment given to it 
by the Commission’s Decision. The very fact that the full 
extent of ownership and cross ownership of the multiplicity 
of CATV systems in the Denver and Colorado Springs area 
is unknown either to the public or to the Commission suf- 
ficiently warrants a full exploration and disclosure in an 
evidentiary hearing. 

In brushing aside Petitioner’s request for a hearing on this 
issue, the majority at Paragraph 7(i) of its Decisions concluded 
that a hearing was unwarranted, noting that this entire mat- 
ter was under consideration in a separate proceeding in 
Docket 17397. (R. 764) Yet, inexplicably, the Commis- 
sion in General Electric Cablevision Corp., 10 F.C.C.2d 198, 
199-200, 11 R.R.2d 310, 312 (1967) added just such an 
issue stating (in contradiction of the reason given here for 
rejecting the issue): 
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“We do not believe that our past policy determina- 
tions or our current inquiry into whether new poli- 
cies should be adopted with respect to common 
ownership of CATV systems and other mass media 
provides an adequate basis fo: refusing to include 
a concentration of control issue in an adjudicatory 
proceeding such as this involving the applications 
for microwave frequencies. If the factual allegations 
supporting a request for enlargment of issues by rea- 
son of the potential common control by an appli- 
cant for a license from the Commission over CATV 
systems and other media of mass communications 
in an area raise substantial public interest questions, 
the request should not be denied solely because the 
Commission has not yet developed a long range pok 
icy on the subject.” 


We submit that the Commission’s action in this case is 
but an arbitrary disposition of a very serious public interest 
question presented by the instant Colorado Springs CATV 
proposal without any attempt to determine its effect on 
the public interest. Cf: Citizen TV Protest Committee v. 
Federal Communications Commission, 121 U.S. App. D.C. 
50, 348 F.2d 46 (C.A.D.C. 1965). 


Pay Television 


We have shown below that the potential for the establish- 
ment of Pay Television in Denver and Colorado Springs either 
by the individual CATV systems or by the interconnection 
of these numerous related CATV systems to form a Pay-TV 


“ 


network on a subscription basis®’ raises additional signifi- 


32Petitioner is aware of the Commission’s refusal to designate a 
concentration of control and cross-ownership issue in Central New 
York Cable TV. Inc.. 11 F.C.C. 2d 150, 11 R.R. 2d 1065 (1967), 
but the reasoning for the refusal there is likewise arbitrary and in- 
consistent with the reasons of General Electric. Central New York 
is currently before this Court for appeal on this very issue in Channel 
9 Syracuse, Inc, v. Federal Communications Commission, Case No. 
21599, 


33Vumore did this in Bartlesville, Oklahoma, and proposed to do 
it in Albuquerque on a “home theater” concept. (R. 215) 
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cant questions affecting the public interest. (R. 17, 108-9, 
215-16) As indicated, Vumore proposes at least two closed 
circuit channels immediately and four eventually, carrying 
twenty-four hour news, sports, weather, local events, stock 
reports, plus fifteen FM signals on its Colorado Springs sys- 
tem.“ As previously noted, one of Vumore’s principals, 
Vumore Company of Oklahoma City, is wholly owned by 
RKO General, Inc., which has identified itself before the 
Commission as a leading proponent for a nationwide sys- 
tem of Pay-TV, and which, only recently, was granted a 
three-year extension of its Pay Television operation over sta- 
tion WHCT-TV in Hartford, Connecticut. (R. 215) 


The majority, in Paragraph 7(j), of its Decision, simply 
ignored the public interest question and attempted to side- 
step the Pay-TV question, with the answer that the Colo- 
rado Springs CATV franchise prohibits Pay-TV. (R. 764) 
Petitioner explicitly pointed out to the Commission, how- 
ever, that the ordinance prohibits Pay-TV only on a “per 
program” basis. It does not prohibit Pay Television on a 
subscription or some other “non per-program” basis. (R. 
100, 215) Unfortunately, the Commission never required 
Vumore to reveal its plans in this regard. Nowhere in any 
of its other CATV cases which have been designated for 
hearing on the CATV/Pay-TV question has the Commission’s 
definition of the Pay-TV term been confined to a “per pro- 
gram” pay basis, and this has been true whether or not the 

_ particular local franchise prohibits Pay-TV. In fact, in almost 
every CATV hearing, thus far held, Pay-TV has been included 
in the list of issues. 


The majority’s comment in Paragraph 1(j) of its Opinion 
that inasmuch as Colorado Springs is a non-top 100 market, 
Pay-TV poses “‘less of a threat” simply begs the question, 
since if Pay-TV is a threat at all, it warrants further inquiry 


341n its opposition to the Petition for Judicial Stay in this Court, 
Vumore did indicate that it planned more programming than all three 
of the local stations combined in the area of public affairs. 
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by the Commission. (R. 764) In Taft Broadcasting Com- 
pany, 5 F.C.C.2d 746, 747, 8 R.R.2d 1092, 1094 (1966) 
the Commission in designating for hearing a CATV proposal 
for Lexington, Kentucky, (a below top 100 market ranking 
at number 141 smaller than the Colorado Springs market), 
specified a special issue on the Pay-TV question.*5 That 
issue was: 

“To determine (1) the present policy and proposed 
future plans of respondents with respect to the fur- 
nishing of any service other than the relay of the 
signals of broadcast stations; (2) the potential for 
such services, and (3) the impact of such services 
upon television broadcast stations in the markets.” 


The public interest implications of Vumore’s proposal in 
this respect should be evaluated now, before such a system 
is permitted to “come in the back door” into the Colorado 
Springs market. The Commission’s action here clearly con- 
flicts with its prior stated intentions in this respect: 

“We intend to explore thoroughly the relation- 
ship, if any, of proposed CATV operating in the 
larger markets and the development of pay television 
in that market.”” Second Report and Order, supra, 
at Paragraph 129. 


Petitioner Has Met the Commission’s Section 
74.1109 Standards for Hearing 


There can be no doubt that Petitioner has met every cri- 
teria set up by the Commission for an evidentiary hearing 
under Section 74.1109. Commissioner Cox at pp. 16-17 of 
his dissenting opinion confirmed the extent of Petitioner's 
showing as follows: (R. 784-85) 

“As already indicated, this is the most substantial 
showing ever made in a case of this kind. It meets 


#5Moreover, the fallacy of the majority's reasoning is further illus- 
trated by the fact that Bartlesville, Oklahoma, where Vumore has, in 
fact, conducted a Pay-TV operation, is a community smaller than Col- 
orado Springs. (R. 215) 
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every test the majority has ever announced. It stands 
substantially unimpaired despite the majority’s uncrit- 
ical acceptance of the staff's efforts to undermine 
it. It is supplemented by substantial arguments in 
other pleadings filed by the local stations and by 
other broadcast interests. If a hearing was ever indi- 
cated, it is required here!” [Punctuation is that of 
Commissioner Cox] 


It is relevant to note (as did Commissioner Cox at Page 

1 of his Dissent), that the showing required for hearing 
under Section 74.1109 does not compel ultimate proof of 
the case on the pleadings; rather, the requirement calls only 
for specific factual allegations, which if proved, entitle Peti- 
tioner to the relief requested. (R. 769) [Cf: Federal Broad- 
casting System v. Federal Communications Commission, 96 
U.S. App. D.C. 260, 225 F.2d 560 (1955)] The Commis- 
sion has described the Section 74.1109 burden as a “thresh- 
hold” showing or one which raises a “‘substantial question.” 
See, Cotton Hill Cablevision, Inc., 11 FCC 2d 742, 12 R.R. 
485, 487 (1968) and Taft Broadcasting Company, supra. 


In other cases involving the extent of proof required for 
an evidentiary hearing in the CATV field, the Commission 
has drawn an analogy with the showing required under Sec- 
tion 74.1109 and that required under the so-called “Carroll” 
issue, wherein this Court held “. . . that when an existing 
licensee offers to prove that the economic effect of another 
station would be detrimental to the public interest [i.e., 
resulting in a diminution of local broadcast services] the 
Commission should afford an opportunity for presentation 
of such proof.” See, Kansas CATV, Inc., 11 F.C.C.2d 
579, 12 R.R.2d 288, 290, Footnote 2 (1968). The Com- 


See, Carroll Broadcasting Co. v. Federal Communications Com- 
mission, 103 US. App. D.C. 246, 258 F.2d 440 (C.A.D.C. 1958), 
which in turn relied upon Federal Communications Commission v. 
Sanders Bros. Radio Station, 309 US. 470, 60 S.Ct. 693, 84 L.Ed. 
869 (1940). These, and a long line of other cases, recognized that 
adverse economic impact in the broadcast field could adversely affect 
the public interest. 
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mission explicitly stated in the Kansas case that the economic 
showing for a hearing under Section 74.1109 is essentially 
the same as that in Carroll. To the extent the Section 
74.1109 burden is comparable to Carroll, it is relevant to 
note wie holding of this Court in Folkways Broadcasting Co. 
v. Federal Communications Commission, 126 U.S. App. D.C. 
123, 375 F.2d 299, (C.A.D.C. 1967) where this Court 
pointed out at Page 303 that the showing required to war- 
rant a hearing under the Carroll issue does not require “‘exact 
calculation” or “‘pre-knowledge of exact economics of the 
situation” which would occur with the proposed operation. 
This Court further held that “. . . requiring such precision 
would eliminate the doctrine as a practical matter . . .” the 
very observation made by Commissioner Cox in this case.?7 


We submit that the record below clearly reveals that the 
showing made by Petitoner was neither conclusory nor “‘bare- 
bone” and, in fact, rises to something considerably more 
than merely “threshhold.” Commissioner Cox at Page 1 of 
his Dissenting Opinion characterized Petitioner’s showing 
as follows: (R. 769) 


“If the very substantial showing made here is not ade- 
quate to entitle the local broadcasters to a hearing 
in which they can undertake to prove their allega- 
tions, then I think it very unlikely that such a show- 
ing can be made... 

“Here very substantial pleadings have been filed 
which seem to me to raise substantial factual issues, 
and they have been supported by a study which is 
the most voluminous and detailed I can recall hav- 
ing been filed in any Section 74.1109 case.” 


37The Commission recently acknowledged this fact in Eastern Cali- 
fornia Broadcasting Corp.,__ F .C.C.2d__, 13 R.R.2d 261, released May 
22, 1968, stating at Paragraph 6: “Although the burden of proof on 
the Petitioner is heavy, it is not required to prove its case prior to 
hearing. All that is necessary at this stage . . . is that the Petitioner 
allege facts which prima facie indicate . . .” that the proposal would 
not serve the public interest. 
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As indicated, the Commission specifically represented.in 
adopting the Rule and in its discussion of this question in 
the Second Report and Order, supra (and has so held in a 
series of cases subsequently arising under the Rule) that 
upon a proper showing such cases would be designated for 
hearing. United Transmission, Inc., 6 F.C.C.2d 786, 9 R.R. 
2d 482 (1967); Taft Broadcasting Company, supra; Midwest 
Television. Inc., supra; and Buckeye Cablevision, Inc., 
supra.** We invite a comparison of the showing presented 
here and the standards applied by the Commission here with 
that of United Transmission, Taft, Midwest and Buckeye, 
supra, all of which involved petitions for hearings under Sec- 
tion 74.1109. The concurring statement in Mary Carter 
Paint Co. v. Federal Trade Commission, 33 F.2d 654, 660 
(Cir. 5, 1964) is particularly appropriate to the Commission’s 
instant action: 

“Our complex society now demands administra- 
tive agencies. The variety of problems dealt with 
make absolute consistency, perfect symmetry, impos- 
sible. And the law reflects its good sense by not 
exacting it. But law does not permit an agency to 
grant to one person the right to do that which it 
denies to another similarly situated. There may not 
be a rule for Monday, another for Tuesday, a rule 
for general application, but denied outright in a spe- 
cific case.” 


The Commission Failed To Make the 
Requisite Findings of Fact 


It is a well established principle that an administrative 
agency must, in discharge of its public interest function, 
state the reasons for its decision and such reasons must, in 
fact, be supported by substantial evidence. Federal Com- 
munications Commission v. RCA Communications, Inc., 346 
U.S. 86, 73 S.Ct. 998, 97 L.Ed. 1470 (1953); Phelps Dodge 
Corp. v. NLRB, 313 U.S. 177, 61 S.Ct. 845, 85 L.Ed. 1271 


Taf and United Transmission, Inc., both involved below top 100 
markets. 
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(1941): Interstate Commerce Commission v, J. T. Transport 
Co.. 368 U.S. 81, 82 S.Ct. 204, 7 L.Ed.2d 147 (1961); 
United States y. Carolina Carriers Corp., 315 U.S. 475, 62 
S.Ct. 722, 86 L.Ed. 971 (1952). In Jnterstate Broadcasting 
Co. v. Federal Communications Commission, 323 F.2d 797 
(1963), this Court stated at 801, 802: 


“*The Commission’s conclusion as to added serv- 
ice and that this is “clearly in the public interest,” 
seems to us to lack adequate explanation.” Televi- 
sion Corp. of Michigan v, Federal Communications 
Commission, 111 U.S. App. D.C. 101, 104, 294 F.2d 
730, 733 (1961). ‘The expression of a bare conclu- 
sion * * * does not reveal “the basis” for the con- 
clusion required by 47 U.S.C. § 409(b) (1952), 66 
Stat. 721 (1952) [superseded by 5 U.S.C. $ 1007]. 
* * * The statutory duty of this court to review the 
action of the Commission cannot be performed with- 
out a fuller statement of its reasons for its conclu- 
sion.” Telanserphone, Inc. v. Federal Communica- 
tions Commission, 97 U.S. App. D.C. 398, 401, 231 
F.2d 732. 735 (1956): Television Corp. of Michigan 
v, Federal Communications Commission, supra; cf. 
Harrel v. Federal Communications Commission, 105 
U.S. App. D.C. 352, 267 F.2d 629 (1959).” 323 
F.2d 801. 802. 


More recently. in West Michigan Telecasters, Inc. v. Fed- 
eral Communications Commission, __ U.S. App. D.C. __, 
__ F.2d __. (Case No. 21396, Slip Opinion, decided May 
31, 1968) 13 R.R.2d 2039, this Court remanded the case 
to the Commission as a result of the “collection of conclu- 
sionary comments” which the Commission offered in sup- 
port of its decision and its failure to make the requisite find- 
ings of fact. See also, Community Broadcasting Co. v. Fed- 
eral Communications Commission, 107 U.S. App. D.C. 95, 
274 F.2d 753 (C.A.D.C. 1960): Radio Station KFH Co. v. 
Federal Communications Commission, 101 U.S. App. D.C. 
164, 247 F.2d 570 (C.A.D.C. 1957). 


Something less than complete confidence in its own deci- 
clon is reflected by the fact that the Commission's Decision 
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here is that of only two of the seven member Commission. 
Commissioner Bartley was absent; Commissioners Cox and 
Johnson dissented: and Commissioners Lee and Loevinger 
only concurred in the result with no indication or explana- 
tion of the reasons for that concurrence.” The Commis- 
sion’s Decision, therefore, consists of only that of two Com- 
missioners, Hyde and Wadsworth. Although the “‘majority’s” 
opinion purports to treat the issues, a reading of the opin- 
ion reveals that the issues raised were either ignored or 
lightly brushed aside with conclusory statements. 


For example, the majority failed to discuss the issue raised 
by Petitioner with respect to the dependency by Colorado’s 
numerous translators on the local stations for service to 
sparsely populated rural and mountainous areas. Nor did 
the Commission discuss the merits of the petitions and objec- 
tions filed by other local and Denver television stations. 
Moreover, even where some attempt was made to treat the 
issues raised by Petitioner, the majority reflected a consist- 
ently less than accurate understanding of the facts of rec- 
ord, or of its own prior decisions on the same points. Con- 
sider but a few examples:” 


Decision, Page 7, Paragraph &b): “And we note that 
no market licensee represents it fully endorses the 
[Coe-Saunders] study.” (R. 765) 


Petitioner’s Comment: The statement is flatly erro- 
neous. The first page of the Coe-Saunders study 
explicitly indicated it was “ . commissioned 


391m fact, it might well be that Commissioner Loevinger would 
have voted for hearing in light of the United States Supreme Court’s 
decision of June 10, 1968, in United States v. Southwestern Cable Co., 
supra, upholding the Commission’s jurisdiction to regulate CATV, 
Commissioner Loevinger has repeatedly expressed doubts as to the 
Commission’s jurisdiction in this area, and there is no way to deter- 
mine here whether his concurrence for denial of hearing was based 
upon his reservations as to jurisdiction. 


These examples, for the most part, are in addition to those given 
by Commissioner Cox in his Dissenting Opinion. 
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by KOAA-TV and KRDO-TV.” (R. 374) Both sta- 
tions jointly transmitted the study to the Commis- 
sion and filed pleadings based on and in support of 
the study. 

Decision, Page 7, Paragraph 8(b): “. . . while the 
{Coe-Saunders] study proposes interesting generali- 
ties, they are somewhat unrelated to the specifics 
of the stations and market in issue...” (R. 765) 


Petitioner's Comment: The Coe-Saunders study is 
entitled “An Analysis Of The Colorado Springs-Pueblo 
Television Market: Its History, Status and Future.” 
The study is replete with financial, programming and 
demographic information for the Colorado Springs- 
Pueblo market and its television stations and the 
impact which CATV will have on them. The Com- 
mission’s conclusion here is totally inexplicable. 
Decision, Page 5, Paragraph 6: The majority stated 
that Station KKTV, Colorado Springs, had not 
‘|. requested special relief.” 


Petitioner's Comment: The statement is in error. Sta- 
tion KKTV on November 15, 1967, filed a pleading, 
as reflected by the record, requesting that the Colo- 
rado Springs and Denver CATV proposals “*. . . be 
consolidated for an evidentiary hearing and that [it] 
be made a party to that hearing.” (R. 372-499) 


Decision, Page 6, Paragraph 7i): [On the issue of 
Vumore’s cross ownership and concentration of con- 
trol] ‘. .. we note that any cross ownership pres- 
ent in this case is not within the same market.” 
Petitioner's Comment: It was shown, and as Com- 
mission files reflect, that Vumore and/or its princi- 
pals are presently proposing multiple CATV systems 
in Denver and outlying areas and have a system cur- 
rently operating in Manitou Springs just outside of 
Colorado Springs. (R. 213) Moreover, the majority’s 
implied assertion that Denver is outside the market 
contradicts its earlier implication in Paragraph 7(a) 
of its Decision that because the Denver stations place 
“predicted” Grade B signals into the area this entire 
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“area” is one market. (R. 763) The Commission 
majority cannot be permitted to choose an expedi- 
ent argument to support a desired conclusion on the 
one hand and abandon it in the next breath to sup- 
port another. 


Decision. Page 6, Paragraph 7(e): The majority’s treat- 
ment of Petitioner’s contention that the non-dupli- 
cation rules (Section 74.1103) will not protect its 
non-network programming consists of the following: 
“_ _. this allegation is not supported factually. In 
addition, we note that Exhibit L of the Coe-Saunders 
Report indicates very little programming which could 
be affected.”” (R. 764) 


Petitioner’s Comment: That the non-duplication rules 
will not in practice protect non-network programming 
is an obvious fact which the Commission itself ack- 
knowledged in Paragraph 54 of the Second Report 
and Order, supra. Petitioner has shown that forty- 
five per cent of its programming falls in this cate- 
gory and this amount hardly constitutes “very little” 
of its programming. (R. 15, 206) See Page 25, 
supra. 

Decision, Page 7, Paragraph &a): The majority sug- 
gests Petitioner should have advised Vumore that 
the Coe-Saunders study was being prepared or 
obtained their cooperation for the study, and Peti- 
tioner’s failure to do so somehow deprived Vumore 
of an opportunity to respond.” (R. 765) 
Petitioner’s Comment: If this is a requirement in 
Section 74.1109 proceedings, the Commission has 
never indicated (or even hinted) it to be so before. 
Moreover, Vumore had more than ample opportu- 
nity to respond had it chosen to do so, but it never 
did, nor even indicated that it wished to. 


4The Commission, however, apparently feels there is nothing 
wrong or prejudicial with its analyzing the Coe-Saunders study with- 
out providing Petitioner with an opportunity to respond to its 
“analysis.” 
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We would further point out that Vumore’s public inter- 
est showing for its proposal has been substantially minute. 
The Commission has held in other CATV cases, that when 
a petitioner, as here, submits an affirmative showing for 
relief under Section 74.1109, the opposing party has a duty 
to come forward to refute that showing. See, Bluefield Tel- 
evision Cable, supra, and this Court’s Opinion in Channel 
9 Syracuse, Inc. v. Federal Communications Commission, 
supra. The record reflects that Vumore has made no such 
effort to refute Petitioners’ considerable public interest 
showing. 


Finally, although the Commission concluded at Page 10 
of its Decision that it had affirmatively found that Vumore’s 
CATV system would be “consistent with the public inter- 
est.” it never offered nor attempted to offer any reasons 
or findings in support of that conclusion. (R. 768) The 
only matter suggested by the Commission in justification 
of its Decision is that the CATV proposal would increase 


the “diversity of programming” available.” (R. 764) The 
Commission then, however, goes on to say at Page 6 of its 
Decision that this ‘would not, by itself, justify the installa- 
tion of the CATV system."? (R. 764) The point here is 
that the Commission offers no public interest justification 
in support of its decision. 


42 This, of course, is inconsistent with the Commission's prior asser- 
tion discussed supra that we have not shown that the Denver signals 
are not presently available in Colorado Springs. We ask, how, if these 
signals are presently available, the CATV system will provide any 
diversity of programming? This is but another example of the incon- 
sistency reflected throughout the decision. The answer is, that the 
signals are not available, and we have shown that the diversity of pro- 
gramming to be provided by the Denver network stations would be 
only approximately 11 per cent inasmuch as almost all of the Denver 
programming is at one time or another shown by the local stations. 


43We note also that the Commission in United Transmission, Inc., 
supra, held that three network and one educational television service 
constitutes an adequate service. That, of course, is precisely what we 
have contended here. 
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If the function of the Commission is to serve any mean- 
ingful purpose to the public, the Congress, the Courts or 
the CATV and broadcast industries, it must articulate its 
standards, accurately, fairly treat the issues raised, and sup- 
port the reasons given for its actions with something more 
than a mere parade of unexplained conclusions and unre- 
vealed analyses. The meaningful fashion in which the issues 
and facts were treated by Commissioner Cox in his Dissent- 
ing Opinion is in vivid contrast to the Majority’s conclusory 
treatment of these critical matters. 


This Court within recent months has, on three separate 
occasions, pointedly cautioned the Commission that in CATV 
cases it must treat the issues raised and provide an adequate 
statement of the reasons supporting its decision. Cedar 
Rapids Television Co. v. Federal Communications Commis- 
sion, __ U.S. App. D.C. __, 387 F.2d 228 (C.A.D.C. 1967); 
Hubbard Broadcasting, Inc. v. Federal Communications 
Commission, __ U.S. App. D.C. _, 385 F.2d 979 (C.A. 
D.C. 1967): Channel 9 Syracuse, Inc. v. Federal Communi- 
cations Commission, __ U.S. App. D.C. __, 385 F.2d 969 
(C.A.D.C. 1967). This Court stated in Cedar Rapids, supra, 
at 232 that this is particularly essential when the Commis- 
sion, as here, “. . . embarks into a new field of regulation.” 
Yet, the Commission’s instant decision sheds no more light 
upon the requirements for hearing under Section 74.1109 
than any of its other decisions in this area—although it pur- 
ports to be some sort of guide for “_.. similar filings in 
the future.” (Commission Decision, P. 7, R. 765)—which, 
as we have pointed out in Footnote 12, herein, cannot be 
sustained under ths Court’s KGMO holding. See, KGMO 
Radio and Television v. Federal Communications Commis- 
sion, supra. 

Not only this Court, but the First Circuit as well, has 
been confused, perplexed and at a loss to understand the 
Commission’s frequent refusal to justify its treatment of 
issues in CATV proceedings and its failure to give an ade- 
quate explanation for its decisions. Thus, in Presque Isle 


49 


TV Co.. Inc. v. United States, 387 F.2d 502, 507-508, (C.A. 
1 1967) the Court, in reversing the Commission on this 
ground, held: 

“__ It is impossible for us to tell whether it [the 
Commission] is now relying on a similar, unstated 
analysis, or, in the light of certain statements in its 
present opinion, on a novel allocation of the burden 
of proof. It is even possible that it found no pro- 
bability of economic loss simply because it rejected 
petitioners’ underlying allegations as to signal 
strength. On this basis review is difficult. See, e.g.. 
NLRB v. Metropolitan Life Ins. Co., 1965, 380 U.S. 
438: Phelps Dodge Corp. v. NLRB, 1941, 313 U.S. 
177. 193-97.” 

In this proceeding the Commission has once again failed 
to make only meaningful assessment of the issues or to ade- 
quately explain its “analysis” and the reasons for its Deci- 
sion. Something considerably more than the Commission’s 
collection of conclusions is required, and for this reason, 
the Decision cannot stand. 
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CONCLUSION 


We submit, in conclusion, that the Commission’s action 
is arbitrary and capricious, and respectfully pray this Court 
to set aside the Memorandum Opinion and Order of the 
Federal Communications Commission permitting the opera- 
tion of Vumore’s CATV system in Colorado Springs and to 
remand this case to the Commission for an evidentiary hear- 
ing on the merits. 
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Ve 
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JOINT BRIEF IN OPPOSITION TO PETITIONERS 


STATEMENT OF THE ISSUES 


Whether the Commission reasonably and properly 


applied its summary non-hearing procedures for 
markets below the top-100 in rejecting on the 


merits a petition for special relief seeking 
| 


economic protection beyond that provided in the 
‘ | 


rules, < 


= 


Whether the Commission properly applied its 
summary non-hearing procedures in disposing 

of a petition for special relief based upon is- 
sues beyond the scope of its rales and upon 
speculative economic projections in an un- 


tested market. 


STATEMENT OF THE CASE 


Preliminary 


Intervenor Vumore Video of Colorado,Inc. and 


Intervenor City of Colorado Springs, Colorado respect— * 
_V/ 

fully submit this joint brief in opposition to petitioners. 

These cases seek review of a memorandum opinion and order 


of the Federal Communications Commission, 12 FCC2d 955(1968), 
, 2/ 
released May 24, 1968 (R. 759-785), denying on the merits 


a petition for special and extraordinary relief to bar 


the carriage of Denver television signals by Intervenor 


= Intervenor, City of Colorado Springs, appears on behalf 

of its citizens and in its interest in prompt approval of 

the CATV service of Intervenor Vumore, as approved by the City 
under local permit and ordinance. Intervenor City regards 
CATV service as essential to the welfare of its community. 
However, Intervenor City does not profess any expert knowledge 
of FCC practice or procedure. Nor does it have any intimate 
familiarity with the record before the FCC here on review. 
With this understanding, and because the Court has directed 
joint briefs in opposition, the City of Colorado Springs joins 
in and adopts this brief in opposition prepared largely by 
counsel for Vumore. 


"R" references are to pages of the original record before 
the Commission, pursuant to F.R. App, P. 30(c), 
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Vumore on its CATV system in Colorado Springs, Colorado; 
and further denying petitioners’ request for evidentiary 
hearing on Vumore's proposed operations. By denial of 


the petition for special relief, on the grounds that a 


sufficient showing for hearing or for stay pending hearing 
had not been made, an automatic stay of Vumore's operation 
was dissolved. By order on July 3, 1968, the Court granted 


petitioners’ motion for stay pending appeal and directed 


an expedited briefing of the cases. A motion by Vumore 
for reconsideration and modification of the stay order 
allowing limited operation during the pendency of appeal 
is currently before the Court. 
: | 

Colorado Springs, Colorado is a rapidly expanding 
city of some 90,000 persons located in the Rocky Mountain 
region of Central Colorado, 55 air miles south of Denver 
and 40 miles north of Pueblo. The City has two Meteviszon 
stations affiliated with national networks, KETV (CBS) 
and KRDO-TV, (ABC), and to the south, the City of Pueblo 
has one station, KOAA-TV, affiliated with NBC (R. 32-33). 
Denver, to the north has five VHF television stations, 


three affiliated with the national networks, one independent 


and one educational. Colorado Springs is within the licensed 
and predicted service area of the Denver stations, and 
Denver in turn is within the service area of the Colorado 
Springs stations (R. 32-33). Colorado Springs is ranked num- 
ber 139 in size of television markets in the nation. 

The three VHF stations in Colorado Springs and 
Pueblo were established between 1952 and 1953 (R. 384). 
In 1956, the FCC in issuing its national allocation plan, 
allotted two additional UHF channels to Colorado Springs 
and one to Pueblo (47 C.F.R. §73.606), although to date 
there have been no applications for these channels; and, 
indeed, the Commission found below (FCC Order, 46, R. 763) 
‘that there are no "indications of prospect" for such applications. 
Except for reception of Denver signals, service to Colorado 
Springs has remained static since 1953. 

Current FCC regulations provide for local licensing 
and approval of CATV systems. Second Report and Order, 
2 FCC2d 725 (1966). On June 27, 1967, after a Sonstc 
deliberation and study, the City Council of Colorado 
Springs unanimously enacted local ordinance No. 3499 authori- 
zing the licensing of a CATV system. The ordinance conforms 
to the rules and regulations of the Federal Communications 


Commission and provides the same protections to local 


television as contained in the Commission's CATV Rules, 


namely carriage of local signals and non—duplication 
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protection of local programs (47 C.F.R. §74.1103). 
Additionally, the ordinance prohibits pay TV, commercial 
advertising, increase of subscriber rates without City 
approval,and technical interference with local television 


signals (R. 249-265). It provides for minimum carriage 


of the two Colorado Springs television signals, the one 
Pueblo signal and the five Denver signals. It further 
provides for substantial revenue to the City from the 
gross receipts of the CATV system and provision of extensive 
free service of closed-circuit television for educational 
institutions including all local schools, colleges and 
libraries (R. 247-248). In August 1967, Vumore''s application 
| : 


was accepted and approved by the Council.: The Vumore 


application met all minimum ordinance requirements and 
protections and provides for added service and revenue 
(R. 248). Following City approval and pursuant to FCC 
regulation, on August 16, 1967, Vumore gave notice of 

its new service and carriage of the Colorado Springs, 
Pueblo and Denver stations--all of which include Colorado 
Springs within their predicted Grade B contours-—on its 
CATV system (R. 10). | 


On September 18, 1967, petitioner Pikes Peak 
| 


Broadcasting Corporation, owner of KRDO-TV, filed timely 
: 
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within the prescribed 30-day period of 47 C.F.R. §74.1105 

a petition for special and extraordinary relief 

seeking preliminarily and permanently to enjoin carriage 

of the Denver signals by Vumore in Colorado Springs, and 

further seeking a hearing on the issue of adverse economic 

impact to local television by the proposed carriage of 

Denver signals (R. pp. 10-20). The filing of this petition 

by KRDO-TV automatically stayed, without examination, 

Vumore's right to commence service (47. C.P.R. §74.1105(c)). 

Some seven months later, on March 19, 1968 Metropolitan 

Television Compare owner of the Pueblo station, filed 

a similar petition for special relief (R. pp. 521-526). 
Prior to their present oppositions here, principals 

of the three local stations, KRDO, KKTV and KOAA, were themselves 

involved in CATV enterprises in the Colorado Springs- 

Pueblo market. The president and 75% owner of Pikes Peak 

(KRDO), together with Garvey Communications Corp. (KKTV) 

and others, made franchise applications for Pueblo and 

for Manitou Springs, a suburb of Colorado Springs. 

In addition, Garvey, with others, sought the franchise 

for Colorado Springs for itself. The president and 25% 


owner of Sangre de Cristo (KOAA) was a principal of Pueblo 


Vumore when that company sought the franchise for Pueblo. 
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All these franchise efforts were unsuccessful and thus 

began the "conflict" between CATV and the local broadcasters 

in the Colorado Springs-Pueblo market. See infra, pp. 39-41. 
Under Commission rules commencement of Vumore's 

business was automatically stayed pending determination 

by the Commission of the waiver petitions of the |complainant 

stations. Pursuant to city permit obligation, and operating 

within the CATV rules, Vumore commenced construction of 

.its system and began solicitation of subscribers |with 

confidence that no adverse economic impact upon the local 

VHF, network-affiliated television stations could be 

demonstrated. At a cost approaching $3,000,000, Vumore 

has substantially completed its construction and is now 

prepared to commence operation in response to approximately 


11,000 orders for service. fe 


Background 


In 1966 the FCC BLOM Gace CATV Rules | with 
its Second Report and Order, 2 FCC2a 725 (1966). The 
rules were principally designed to protect the healthy 
maintenance of local television under the Commission’ s 
national allocation scheme and to promote the development 
of Lee television. JId., at 746. To achieve these goals, 


the males seek to insulate broadcasting against adverse 
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economic impact by the CATV, but only to the extent necessary 
to prevent harm to the public interest. These rules do 
not license or approve the operation of CATV systems (47 
C.F.R. §74.1101, et seg.). Rather, the agency rules are 
"negative" in application to CATV. Licensing or franchising 
is left to the discretion of local governments. 
The fundamental protections to local television 
under the rules are required carriage of local stations 
-by the CATV system and non-duplication of local programs 
by programs received from more distant stations (47 C.F.R. 
$74.1103). Neither of these protections is at issue here 
since the local ordinance makes these same requirements 
and Vumore has promised compliance in its application. . 
Additionally, the rules provide in markets below 
100 that after! a CATV system is locally franchised and 
approved, it must file notice with the PCC and local stations 
of its intention to commence new service, setting forth 
the intended service (47 C.F.R. §47.1105). The rules 
do not guarantee any other protection to the local television 
station in below-100 markets. However, the local station, 
if it feels these protections inadequate, may petition 


under the waiver provision of the rules for special and 


extraordinary relief (47 C.F.R. §74.1109). In these 
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instances, the burden rests upon the broadcaster to establish 

the need for such relief and to show why the cary system 

should not be permitted to commence its locally approved 

service. The rules do not guarantee the petitioning broadcaster 

a hearing. On the contrary, the rules favor summary proceedings. 

However, the rules do allow liberal submission in support 

of waiver petitions by written affidavit, documentary 

evidence, market data, hearsay or opinion eriaencs (47 

‘C.F.R. §74.1109). | 
During the more than nine-months pendency of 

this matter before the Commission, the local stations 

have serially filed a great number of affidavits, petitions, 

pleadings, exhibits, Sharestand reports. These have followed 

no fixed pattern, nor have they been submitted in time 

as required by the rules, nor have any motions for out= 


| 
of-time submission been filed. The record in this matter 


comprises some 700 pages, including ten affidavits and 


eleven written reports and documents. 


After nine months' consideration of this matter, 
and upon review of all of the various pleadings and petitions 
and the written evidence submitted, which are weighed 
and considered in the opinion, the Commission issued its 


memorandum opinion and order denying on the merits the 
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waiver petition and the special and extraordinary relief 


sought by petitioners. 


I 

|The Commission's CATV Rules Favor 

' Expeditious Summary Non-Hearing 

| Procedures in Markets Below Top 100 

The CATV Rules require all cable systems to 

provide carriage and non-duplication protection to local 
broadcasters (Rule §74.1103). Additionally, in the top- 
100 markets the rules require Commission approval after 


evidentiary hearing before CATV systems may import distant 


signals (Rule §74.1107(a)). In below-100 markets, the 


CATV system is required only to give thirty days 

notice of intention to import distant signals (Rule §74.1105 (a)). 
No additional protections are conferred upon the broad- 

caster by the Rules. However, the broadcasters in below- 

100 markets may petition for mere relief under rule 

§74.1109, in which case the burden is upon the broadcaster 

to show that the CATV notice of new service is not in the 

public interest. Moreover, unlike the top-100 markets 

where the rules provide for hearing, in the remaining markets 
the rules provide for flexible procedures favoring expedi- 


tious summary non-hearing procedures. However, even in the 
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top-100 merrees waiver of compulsory hearings may be 
obtained by resort to the waiver rule, §74.1109.| Thus, 
even where compulsory hearings are required by the rule, 
non-hearing procedures through waiver are permitted by 
the agency. | 
The CATV rules provide no right to Seanteonioss 
in markets below 100 to halt CATV service, nor do they 
guarantee a hearing on petition for special relief. More- 
‘over, no statutory right or guarantee is at issue. The 


Commission in rule making has in the public interest devised 


certain economic protection for broadcasters, but the 


broadcaster cannot demand additional protection not 
~ | 


seni x 
contained in the rules, nor compeZ an evidentiary hearing 
| 


to establish protections beyond the rules. 

Petitioners in this review of denial of a hearing 
on petitions for special relief under the CATV Rules appear 
before this Court with a strong presumption against the 
grant of evidentiary hearing, since the rules favor summary 
non-hearing procedures. Second Report and Order| (CATV) 

2 FCC2d 725, 764, 783-784 (1966). 

The Commission is empowered to formulate rules 

of general application and bar "at the threshold; those 


who neither measure up to them nor show why in the public 
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interest the rule should be waived". Federal Power 
Commission v. Texaco, 377 U.S. 33, 39 (1964). See also 
United States v. Storer Broadcasting Company, 351 U.S. 
192 (1956). Rather than conduct individual hearings, the 
Commission “may adjudicate by reference to a pertinent 
general rule". wheeling Antenna Company, Inc. v. United 
States, 391 F.2d 179, 182 (4th Cir., 1968). Across-the-board 
requirements applicable equally to all within their scope, 
provide for a fairer and more uniform administration, 
than a case-by-case adjudication. First Report and Order, 
38 FCC 683, 714 (1965). 

Other than notification of new service (§74.1105), 


carriage of local stations, and non-duplication protection 


($74.1103), the CATV Rules do not grant additional pro- 


tection to television stations in markets below the top 

100. Petitioners have been given or guaranteed the allowed 
protections. Additional protections by way of extraordinary 
and special relief require a petition under Section 74.1109, 
which provides in pertinent part: 


=(£) The Commission, after consideration of 

the pleadings, may determine whether the 

public interest would be served by the grant, 

in whole or in part, or denial of the request, 
or may issue a ruling on the complaint or 
dispute. The Commission may specify other 
procedures, such as oral argument, evidentiary 
hearing, or further written submissions directed 
to particular aspects, as it deems appropriate." 
{Emphasis Added]. 
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The rule strongly favors disposition on the pleadings. 


However, where necessary the Commission may dispose of 


- : seed 
the matter through flexible procedures including, but 


not limited to, oral argument, further written submissions, 
| 
or evidentiary hearing. | 
In promulgating these Rules, the Commission 
served notice of its reluctance to resolve special relief 
| 


petitions through a cumbersome hearing procedure, Second 
| 


Report and Order, 2 FCC2d 725 at 784 (1966), para 146: 


We shall not necessarily hold evidentiary 
hearing in connection with such petitions 
in the smaller markets. Such hearings could 
be a considerable burden both upon the! 
CATV operation and the broadcaster in these 
small communities. See paragraph 78, first 
report, 38 F.C.C. at page 714. Indeed, the 
hearing might thwart the initiation of| needed 
service. Therefore, while hearings might be 
held in some instances, we have devised 
flexible procedures generally to treat 
expeditiously petitions or requests invol- 
ving the markets below 100, since we recognize 
that to hold hearings upon each such petition 
or request might be burdensome to all ‘parties 
involved and to the public. 
z 
This policy of summary disposition on the pleadings has 
| 


| 
been expressly recognized and approved by the Supreme Court 
in its recent affirmance of FCC jurisdiction over CATV in 
’ United States v. Southwestern Cable Co., 392 


U.S.L.W. 4553 (No. 363, June 10, 1968). 
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Denial of hearing under the Rules "does not 
mean, of course, that a petitioner goes unheard. It means 
only that the Commission may make its judgment on the 
petitioner's papers". Wheeling Antenna Company, Inc. v. 
United States, ' 391 F.2d 179,182(4th Cir., 1968); see 
also Conley Blectrontes Corp. v. Pederal Communications 
Commisston, _ F.2d_, 12 Pike & Fischer R.R.2d 2108 (10th 
Cir., 1868}. Thus, petitioners proceed before the Commission 


‘and again before this Court with a strong presumption 


against an evidentiary hearing in their petition to establish 


that hearings are necessary and appropriate for disposition 
of the matter. 

In attempting to establish a right to hearing 
petitioners seriously confuse the distinction in the rules 
between top-100 and below-100 markets and carelessly cite 


cases here in situation construing the top-100 rule. 


3/ Throughout petitioner Pikes Peak's brief, below-100 and 
top-100 cases are cited indiscriminately, with no effort made 
to distinguish or identify them. (Pikes Peak Brief, pp. 19, 
24, 32-33, 35-37, 45-46). This disregard for the Commission's 
own distinctions between below-100 and top-100 markets is 
demonstrated by Pikes Peak's treatment of the so-called 
“footnote 69" situation. (Pikes Peak Brief, pp. 23-24). 

Pikes Peak asserts that the Second Report did not define 
“major" in its consideration of major market Grade B signal 
overlap. From;this Pikes Peak concludes that the Commission 
included any market with three or more stations. This unsupported 
inference overlooks the plain fact that the Second Report 
created the top-100 distinction, thus unambiguously defining 
major markets. Moreover, the example used by the Commission 
is Baltimore-Washington, both top-100 markets. 
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Moreover, petitioners’ reliance upon licensing cases and 

standards confusesthis matter with licensing proceedings and 

miscasts Vumore in the role of an applicant for license with 
| 


_the burden of establishing public convenience and necessity. 


Prior to grant of a radio license, the Commission must 

make an affirmative determination that the grant is in the 
"public interest, convenience or necessity". 47/ U.S.C. §307 (a); 
West Michigan Telecasters, Inc. v. Federal Communications 


Commisston, __U.S.App.D.C.__s _F.2d__+ 13 Pike & Fischer 
| 


R.R.2a 2039 (No. 21,396, May 31, 1968) and any "party in 
interest" may participate in the licensing process and 
| 


oppose the pending license application. 47 U.S.C. §309 (da); 


-2.B, Wilson, Inc. v. Federal Communications Commisston, 


_U.S.App.D.C.__, _F.2d__, 13 Pike & Fischer R.R.24 2031 
(No. 20,845, May 23, 1968). This Court has often granted 
relief to interested parties aggrieved by agency action in- 
consistent or in conflict with the precise licensing scheme. 
E.g. Folkways Broadcasting Company v. Federal Communications - 
Commission, 126 U.S.App.D.C. 123, 375 F.2d 299 (1967). At 
the same time, the Court has respected and deferred to 

| 


the expertise and experience of the agency in its assigned 


area of specialty. Folkways supra. 
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In contrast to television, the Commission does 
not license CATV systems, but exercises regulatory authority 
over CATV “reasonably ancillary to the effective performance 
of the Commission's various responsibilities" in licensing 


television broadcasting. Unitted States v. Southwestern Cable 


Company, 392 U.S.__, 36 U.S.L.W. 4553, 4559 (No. 363, June 


10, 1968). Unlike the statutory scheme governing contro- 
versies surrounding the grant of radio licenses, the "Commis- 
sion concluded that it should provide summary procedures for 
the disposition both of requests for special relief and of 
‘complaints or disputes'". Southwestern, supra, 4559. 
Inherent in this approach is even broader reliance upon 

"the expertise and experience of the Commission within its 
field of specialty” in deciding initially the appropriate 
use of “summary non-hearing procedures." West Michigan 
felecasters, Inc. v. Federal Communications Commisston, 
__U.S.App.D.C.__, _ F.2d__ (No. 21,393, May 31, 1968, slip 
op. 4). 

The Commission maintains the difference of 
procedures in licensing of microwave serving CATVs and 
non-licensing proceedings directly involving the CATV. 

Thus, in Central New York Cable TV, Ine., 11 FCC2d 150 


(1967), the Commission distinguished its treatment of a 


- 17 - 


| 
| 
| 
| 
| 
| 
! 
purely CATV matter from proceedings involving the agency 
| 


function of licensing a radio microwave station.,| Compare 


Kansas CATV, Inc., 11 FCC2a 579 (1968), involving micro- 


wave licensing, and Citizens TV Protest Committee v. 
| 


Federal Communications Commission, 121 U.S.App.D.C. 50, 
. | 

348 F.2d 56 (1965) involving TV licensing. The reviews 

in the instant cases do not involve the agency function 


of licensing. Reliance by the TV stations on precedents 
| 
| 

involving the function of agency licensing under sections 
. | 


307 and 309 of the Communications Act is, therefore, 
- 4 | 
entirely misplaced.” 
Petitioners in urging a licensing standard and 
| 


hearing in effect seek a rule change rather than| special : 


relief under the waiver provision of the Rules. In this 
| 


manner they hope not only to impose a hearing, but to 
| 

escape their burden of proof in such a hearing. | A petition 
| 

for special relief must at least conform to the procedural 


method for obtaining the relief. Petitioners in seeking 
aaa | 


_4/Thus petitioner Pikes Peak's attempt to use Kansas CATV, 
Ine., 11 FCC2a 579 (1968), as the economic standard in 
below-100 markets is inapposite and misleading. | (Pikes 
Peak Brief, p. 45). Kansas involved the licensing of a 
radio relay station in the Community Antenna Relay Service 
(CARS). Since Kansas was a licensing proceeding, the 
financial standard of Carroll Broadcasting Company v. 
Federal Communications Commission, 103 U.S.App.D.C. 246, 258 
F.2d 440 (1958), was applicable, unlike the instant case 
which involves no licensing. Moreover, even under Kansas 
the burden of proof falls squarely on the objecting TV 
station. 11 FCC2d 580. Ps 


ior 


to circumvent §74.1109 have failed to establish that 
the Commission should modify its summary non-hearing 
procedures. 

To interpret the rule to compel hearings in 
the smaller markets abuses the distinction established by 
the rules between top-100 markets and other markets. To 
claim that the Commission acted arbitrarily and unreason- 
ably (Part II, izfra.) while adhering to its established 
rules and procedures in denying a hearing and in rejecting 
on the merits a petition for special relief is a total 
@istortion of the rules and their application by the 


Commission. The Federal Communications Commission has 


in only two instances granted hearings in markets below 


the top-100, both in very unique circumstances. Of these 
two, only one went to hearing, at the conclusion of which 
the examiner recommended denial of special relief. 

The first case, Taft Broadcasting Company, 5 FCC2d 
746 (1966), decided early in the application of the new 
rules, has been frequently cited as a basis for hearing, 
but never followed by the Federal Communications Commission. 
Moreover, the factual situation there was unique in that 
the applicable market had two operating UHF stations and 


no VHF, and applications were then pending for two more 
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UHF stations. Since the rules are principally designed 

to protect the development of UHF television, raft, supra 
provides little precedent here. 

Recently (and after two years duration) the 

hearing examiner issued an initial decision (Kentucky 

Central TV, Ine., _FCC2d_, 12 Pike & Fischer RuR.24 723 
(1968)) authorizing the CATV to carry the disputed signals 

on the basis that no adverse economic effect was denonstrated 
and that non Capt Ecos oon afforded adequate protection. 

The twenty-five page decision to reach this negative result 
underscores the wasteful, time-consuming nature of such 
hearings concerning economic impact. This Bengeter hearing 
experience provides more reason for adherence to the summary 
process fostered by the rules. In Kentucky, supra. the 
hearing examiner FOSS with existing stations (ana UHF) and 
CATV systems. Here petitioners seek to compel the Commission 
to conduct hearings on the projection of a nonexistent 
situation. An evidentiary hearing is not appropriate for 


this type of speculation. 


The only other case in which the Commission 
designated, pursuant to 47 C.F.R. §74.1109, a below-100 
proposal for hearing was United Transmission, 6 FcC2a 


786 (1967). The CATV proposals at issue were for five 
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Kansas towns, three of which had local service from only 
two stations. The station filing the petition for 
special relief was a semi-satellite of a Wichita station 
and was allegedly struggling to become a viable local 
station. This proceeding was terminated by "agreement" 
in United Pransmission, Inc., 10 FCC2d 118 (1967), when 
the TV station! withdrew its petition for special relief 
in return for a 10% interest in the CATV systen. 
Petitioners have cited the only two, and readily 
distinguishable, cases designating for hearing a below-100 
proposal as representative of Commission policy and 
practice in such special relief situations. Petitioners 
omit the numerous examples of adherence to the Commission's 
established policy favoring summary disposition. 
Cases utilizing the summary disposition provisions 


to deny petitions for specia] relief in below-100 markets 


5 / 
are: Dubuque TV-FM Cable Company, 6 FCC2d 564 (1968), 


denying a petition for special relief; Jamestown Cableviston, 
Inc., 6 FCC2d 635 (1967), denial of special relief noting 

at 636 that "we [the Commission] do not require that a CATV 
make any showing of 'need' for a particular signal;" 

_5/ Upheld on appeal by this Court, Cedar Rapids Television 


Company v. Federal Communtcattons Commission, __U.S.App.D.C. 
__- 387 F.2d 228 (D.C. Cir., 1967). 


ZL 


Jonesboro Cable TV, Inc., 10 FCC2d 609 (1967), special 
relief denied in the 196th market; Community eters 
Company, 7 FCC2d 617 (1967), special relief denied in the 
Reno, Nevada, market (180th); Shardco Cablevision, Ine.; 

8 FCC2a 71 (1967), special relief denied; Southern Video, 
een 9 FCC2d 771 (1967), special relief denied in the 

104th market (Monroe, Louisiana-El Dorado, Arkansas) ; 
Quincy Cablevision, Ine., 9 FCC2d 882 (1967), special relief 
denied in the Hannibal-Quincy market (128th) aoepice 
attempts to show that the market was “unique”, cee thus 


not covered by the assumptions of the Second Report; 


General Cablevision of Palatka, Ine., 10 FCC2d 742 (1967), 
i 


special relief denied. 
In 1968 the Commission has uniformly denied 
petitions for special relief in below-100 eee Great 
Lakes Community TV, 11 FCC2d 206 (1968), special relief 
denied in the Cadillac-Traverse City market (2ist); 
Alice Cable: Television Corp., 11 FCC2d 630 (1968), special 
relief denied in the Corpus Christi market (142na) despite 
the fact that there were three VHF network affiliated 
stations in operation and an outstanding construction 


| 
permit for a UHF station; Cotton Hill Cablevision, Inc., 


11 FCC2d 742 (1968), special relief denied. 
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Thus, the Commission's policy has been uniformly 
applied in adherence to its summary hearing process. To 
compel hearing in the instant case is to destroy the 


distinction established in the rules and to hopelessly 


confound uniform administration of fixed rules according 


to established procedures. The Commission has concluded 
that the guaranteed protections to broadcasters under its 
rules are sufficient in the instant case. Additional 
protection outside the rules is unwarranted and the 
Commission denial of special relief in the instant case 
follows uniform application and interpretation of summary 


non-hearing procedures in markets below the top-100. 


It 
Exercise of Commission's Discretion to Use 
Summary Proceedings in a Petition for 
Special Relief is a Judgment Within its 


Expertise, and shall not be Reversed, Absent 
a Clear Showing that it has Acted in an Arbitrary, 


Capricious or Unreasonable Manner 

The Commission acted reasonably and properly in 
rejecting the special relief petitions on the merits and 
in adhering to its fixed policy of summary non-hearing 
procedures for markets below the top-100. Petitioner 


broadcasters neither raise any statutory right nor 
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directly challenge any rule or procedure of the Commission. 
As demonstrated in part I, the CATV rules do not routinely 
provide the remedy petitioners seek--a halt to carriage 

of predicted Grade B signals by a CATV system in markets 
below the top 100. Nor do the rules provide for hearings 
in petitions for special and extraordinary relief. Where 
the protections in the rules prove inadequate for broad- 
casters in below-100 markets, the rules do provide for 
petition for special and extraordinary relief with flexible 


| 
procedures for consideration of these petitions, but favor 
| 


summary non-hearing procedures. 


Where the Commission adheres to its policy of 
summary procedure and rejects a petition for special relief 
on the merits the only question for review is whether the 
Commission acted reasonably and lawfully. An adninistrative 
ruling will not be reversed on review unless it can be 
demonstrated that the agency acted so arbitrarily, capriciously 
and unreasonably as to prejudice the rights of the parties, 
Channel 9 Syracuse, Inc. v. Federal Communicatt tons Commission, 


__U.S.App-D.C.__, 385 F.2d 969. and it is clear that 


the court will not substitute its judgment for that of the 


agency, particularly when it acts in an area of its expertise 


! 
and experience, Channel 9, supra.; Cedar Rapids Television 
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Company v. Federal Communications Commisston, __U.S.App.D.C. 
387 F.2d 228. This standard of review is accepted by 

Pikes Peak, Brief p. 1, "Statement of the Issue". Metropoli- 
tan does not define the standards of review, but simply 
re-examines the evidence urging contrary findings on the 
eater 

The Commission's Rules allow for liberal procedures 

in filing matters in support of petitions for special and 
extraordinary relief. Petitioners here have exploited this 


privilege by dumping upon the Commission more than 700 pages 


of pleadings, spanning the entire period of pendency and rais- 


ing in their serial submissions new rule making issues and 
, 6 
novel speculations of future economic impact. After con- 


sidering all of this mountain of material, the Commission 
concludeé on the merits that a hearing was not warranted 
and determined’ that oral argument or other proceedings 


were not necessary in view of the lengthy submissions. 


ae 


6/ In fact petitioners have exercised every opportunity 
afforded by evidentiary hearing. The submissions by 
petitioners fail to demonstrate clear factual disputes 
where an evidentiary hearing or the right to cross— 
examination would serve any useful purpose. Studies 
of market trends, future impact, and rule making are 
perhpfis best presented in the manner in which petitioners 
chose. No further proceedings are necessary Or warranted. 
Also, the Commission carefully considered on the merits 
all submissions in the record despite the fact that the 
vast majority were hopelessly late and despite the fact 
that petitioners and intervenors did not properly request 
a waiver of the filing requirements. See Metropolitan's 
motion for stay filed herein, June 11, 1968, page 45, n. l. 


—y 
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Petitioners repeatedly insist that none of their 
factual allegations and exhibits have been challenged by 
Vumore in the proceedings before the Commission. In such 

| 
a posture evidentiary hearings serve no useful purpose except 
as a means to delay disposition of the case on the merits, 
a circumstance which serves the broadcasters’ interests. 
Without clear factual disputesof tangible evidence the matter 


was ripe for decision on the merits. In the Commission 


Opinion the factual data is not rejected or substantially 


challenged despite late submission; only the inferences 

and conclusions of future economic speculation drawn from 
| 

this data are challenged and discredited. To SESS 


evidentiary hearing for such purposes and to require it to 
; 
be repeated in each new instance is to totally discount 
| 


the value of agency expertise and its rules of general 

! 

| 

The Commission, in an exhaustive ten-page review 
| 


application and summary proceedings. 


of the record, rendered a fully documented opinion dis- 
posing of each allegation of petitioners (R. 759-785). 
The opinion was issued over dissent, indicating that the 
matters there detailed were also reviewed and rejected 
(R. 769-785). The dissenting opinion indicates no legal 


| 
error or abuse of discretion. Rather its quarrel seems 
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to be with the "inadequacy" of the Rules in failing to 
provide greater protection to stations in markets below 
the top 100, a view not held by the majority. 

The same dissenting commissioner also dissented 


in part in the Second Report and Order, 2 FCC2d 725, 808 


(1966), urging there, as here, more restrictive provisions 


against CATV in the smaller markets than were adopted 
by the majority. The dissent is a well-reasoned .and thought- 
ful statement by an informed commissioner, who happens to 
have drawn different inferences from the studies in rule- 
making proceedings and similarly different inferences here 
in review of this record. Although couched in terms 
urging a hearing, it is clear that the dissent is prepared 
to rule on the pleadings and permanently enjoin the 
intended service. In response, it can only be said that 
the majority of the Commission in’ the exercise of its 
sound discretion in an area of its expertise held different 
views. But the adequacy of the record to reach a decision 
on the merits is manifest. 

In seeking an evidentiary hearing, petitioners 
rely principally upon the allegations and findings made in 


the so-called "Coe-Saunders” Report. The substance 


———— 


_7 /Before it issued its CATV rules of general application the 
Gommission directed its own study and report of the possible 
and foreseeable market impact by CATV. This comprehensive 
report, entitled "An Economic Analysis of Community Antenna 
Television Systems and the Television Broadcasting Industry” 
was prepared by Dr. Martin H. Seiden in 1965, then specially 
engaged as an economic consultant to the Commission. 
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of this report will not support the need for a hearing. 

The report, prepared by two broadcast specialists (not 
economists) draws broad conclusions of projected economic 
impact for CATV in the Colorado Springs—Pueblo market. While 
of impressive size, it is largely a compendium of available 
sorce and market data most of which is already os file 

with the Commission or drawn from available stanfard 

source and market materials with which the Commission has 

a working familiarity. These records comprise the bulk of 
the Coe-Saunders Report and presumably they are the total 


~ | 
amount of evidence which petitioners could amass in support 


| 
The ultimate conclusions of the Coe-Saunders Report 
: | 
have been effectively rebutted by the Commission in its 
= iy; 
Memorandum Opinion and Order below (R. 765-768) .— The 


of their petitions for special relief. 


Commission does not take issue with the data assembled in 


the Coe-Saunders report, but rather with its methodology 
and the contradictory inferences and conclusions it draws 
from the assembled data. The instant case does ; not present 


a factual dispute which would lend itself to disposition 


———————— nana 


| 
through the fact-finding processes of a hearing, but is 


8/The conclusions have also been rebutted in the "Foster 
Report," commissioned by Pueblo TV Power, Inc.,| and filed 
with the FCC in file No. SR-973. That proceeding protests 
importation of Denver signals by the Pueblo CATV system. 
Petitioners' motion to consolidate SR-973 with the instant 
cases was denied by the Commission (R. 768). 
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instead a @ispute over the meaning and inferences of the 
available market data. This circumstance is more appro- 
priately resolved by application of the Commission's expert 
knowledge and experience in drawing inferences from material 
submitted with’ the pleadings, as provided for in Rule 74.1109, 
47 C.F.R. §74.1109, rather than through a cumbersome and 
repetitious evidentiary hearing. The dissent confirms 

this analysis, since it undertakes a point-by-point attempt 
to refute the majority's analysis and conclusions based 

on the same data. 


The other questions raised in the pleadings and 


in the dissent, such as pay TV, Los Angeles signals, market 


cross-ownership and concentration of ownership, are, as 

the majority quite properly.points out, more appropriate 

to rule-making proceedings and future petitions for special 
relief, if amiwhen such circumstances or new conditions 

arise. Subscription television (Pay TV) has been continuously 
investigated by the FCC since 1955 in Docket No. 11279 

and this proceeding is still in progress. See Order and 
Committee Report in Docket 11279, 10 R.R.2d 1617. Likewise, 
cross-ownership of CATV systems is currently being investi- 
gated in Docket No. 17371. There is no reasonable assumption 


that these proceedings will proscribe any of Vumore's operation. 
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In any event, petitioners have no standing to indefinitely 
freeze Vumore's business under the expectation that it may 

be covered by future regulation. Importation of Los Angeles 
and San Francisco signals is a spurious issue, since Vumore 
may not commence additional service until it gives local 
notice, 47 C.F.R. §74.1105, with the local television stations 


| 
again free to file petitions for special relief. It is true 
| 


that Vumore has included Los Angeles and San Francisco 
-stations in plans for Phase II operation, but no fixed date 
has been set for this expansion and Vumore's application to 
the city contains the caveat that these expanded services 

are "subject to Federal Come Commission's approval" 


(R. 139). * ; 

An obvious contradiction of the Secs 
Report is its approach to the question of audience fractionali- 
zation. The report predicts that audience fractionalization 
from importation of Denver signals will eireinees the possi- 
bility (assuming one exists) of a fourth conmercial station 
and seriously damage the economic viability of the present 
three (R. 390-393, 397). However, using the sane set of 
facts, Coe-Saunders also argues that importation of Denver 
signals would result in minimal additional programming benefits; 


thus, Coe-Saunders reasons, the public in return for reling- 


uishing a possible fourth local station gets nothing of 
| 
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substance (R. 400, 402). If there is minimal additional 
programhing there must be minimal fractionalization of the 
local station’s audience, since there is nothing to attract 
viewers. This major contradictory conclusion in the 
report only serves again to indicate that hearings for the 
purpose of collecting largely undisputed market data in 
order to forecast future economic trends serve no useful 
purpose. 

To justify a departure from the assumptions of 
the Second Report concerning below-100 markets, Coe-Saunders 
claims uniqueness for the Colorado Springs-Pueblo market. 


This “uniqueness” is based on a jumble of geographic, 


historic and economic factors, which Coe-Saunders fails 


to show have relevance to the assumptions of the Second 

Report (R. 383-385). The Commission has met and summarily 
disposed of such claims of “uniqueness” before in below-100 
market proceedings: Quincy Cablevision, Inc., 9 Fcc2da 

822 (1967); Alice Cable Television Corp., 11 FCC2d 630 

(1968); and Cotton Hill Cablevision, Inec., 11 FCC2d 742 

(1968). As Examiner Sharfman pointed out in ULtraviston 
Broadcasting Company, 11 Pike & Fischer R.R.2d 1222 at p. 1233, 
n. 6 "Every city likeevery snowflake, is unique in that 

its totality of characteristics is not paralleled by any 


other city." 
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Coe-Saunders also errs in its comparison of the 

Colorado Springs-Pueblo market with the Las vegas and 
Bakersfield markets. Coe-Saunders uses Las Vegas to 
demonstrate the possibility of a fourth station in Colorado 
Springs-Pueblo (R. 388-389). The only fact cited by 
Coe-Saunders to show that a fourth station in Las Vegas 
portends a fourth station in Colorado springs-Pueblo is 
that the net weekly circulation, according to ARB, is 
“lower per station in Las Vegas than in Colorado springs- 
Pueblo (R. 388). _Coe-Saunders neglects to state, however, 
that the ARB data usedto discuss four stations in Las 

Vegas actually relate to 1966 when there were dniy three 
operational stations in Las Vegas. eee the . 
fourth Las Vegas channel is VHF, not UHF, a factor which 
the Commission has found, in its experience, vitiates the 
comparability of the markets (R. 766). And Coe-Saunders 
makes no claim that the station is financially successful — 
(R. 766). In addition, a brief glance at broadcast revenues 
for the two markets shows that in 1965 total brbadcast 
revenues for Las Vegas were nearly $125,000 ce than Colorado 
Springs-Pueblo and in 1966 over $375,000 more than Colorado 


Dee ens | 


| 
-9/ The Commission's records will reflect that the smallest 
television market in which an UHF independent station is 
operating in competition with a VHF network station is the 
Roanoke-Lynchburg television market, ranked as [the 67th 
largest market. By comparison, the Roanoke-Lynchburg market 
has an ARB net weekly circulation of 293,100 homes, as opposed 
to 115,600 homes for the Colorado Springs-Pueblo market. 
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Springs-Pueblo. Thus, the experience of Las Vegas cannot 
be compared to Colorado Springs-Pueblo. 

Coe-Saunders" attempt to use the Bakersfield 
market as an indicative model of the effects of CATV pene- 
tration is also misleading. As in its use of Las Vegas, Coe- 
Saunders again abuses ARB data. It totally disregards ARB's 


warning that its CATV data “are below ARB minimum standards" 


fy 
f{and] "indicative only" (R. 766) -by mistating that such 
A 


data “prove conclusively that the cable system has been 
instrumental in these drops in ratings" (R. 469). Further- 
more, the ARB data is not complete and leaves 23% of the 

’ ‘Bakersfield audience unaccounted for. Also, Coe-Saunders 
ignores the history of economic problems in the Bakersfield 
market--problems which existed prior to CATV entry (R. 766). 
No real attempt, other than by using total population, is 
made to equate the two markets in meaningful terms (R. 766), 

The "evidence" which petitioners wish to present 

at a hearing concerns no existing or real conditions, but 


only--speculations, prognoses and forecasts of future economic 


19 Television Factbook, Vol. 38, pp. 50-a to 52-a. 
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impact of an untried service in an untested market. 
I 


These are matters and issues which do not lend themselves 

to meaningful presentation in an evidentiary hearing. 

They are also issues about which the Commission has know- 
ledge and expertise, and about which it presumably will 
formulate new rules and amendments after it has collected 
more data and found a demonstrated need based upon established 
performance in a broader selection of markets. 1 the 
Commission were required to hold hearings in each area prior 


to the installation of any new service, it would have no 
. | 


evidence upon which to base its rules and future action. 


Speculations of economic trends and predicted impact are 
| 


‘-more appropriately the subject of written, submissions to 
RS | 


11/ an example of Coe-Saunders observations on the possibilities - 
for UHF development in Colorado Springs market | states: : 
"“Purthermore, in attempting to estimate the potential for 

one or two UHF stations in this market, we must not ignore 

the history of the development of broadcasting.) First in 

radio, and later in television, those of us who) have lived 
through those days can recall, sometimes to our) own embarrass— 
ment, the positive forecasts and very definite affirmations, - 
sometimes by leading experts, that Market X could not possibly 
support another station. Later, Market X probably supported _ 
three or four more stations. And who can forget all the dire 
forecasts that it never would be economically possible to 

support television?" (R. 389-390). These same dire forecasts 

are now being directed by Coe and Saunders against CATV in 
Colorado Springs. It does not follow that Colorado Springs 

may be able to support several future UHF television stations, 
but never if CATV is authorized. Rather than demonstrating 

a need for a hearing, the Coe-Saunders report suggests the 
unreliability and futility of such hearings concerning 

economic forecasting in untested markets. A hearing is designed. - 
to aid fact finding, not to act as a forum for prognostication. 
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which the Commission can apply its own data and expertise. 
See this Court's opinion in Cedar Rapids v. Federal Communt- 
cations Commission, _U.S.App.D.C.__, 387 F.2d 228 (1967), 
sustaining a denial of hearing concerning future economic 
impact by CATV ‘sought by a licensed but unconstructed tele- 
vision station. 

In Channel 9 Syracuse, Inc. v. Federal Communi- 
cations Commission, _U.S.App.D.C.__, 385 F.2d 969 (1967), 
this Court upheld the Commission's waiver of a required 
hearing under §74.1107 of the Rules in a top-100 market 
situation, and permitted CATV carriage of "distant" signals. 
There, as here, petitioner urged that in waiving hearing 
--the Commission had been arbitrary and capricious, had 
insufficient evidence to support its findings, and failed 
adequately to specify reasons for its decision. In affirming 
the waiver, the Court noted that "mere allegations of 
competitive injury do not require an evidentiary hearing" 


(385 F.2d at 975). In Channel 9 the Court approved waiver 


of a required hearing. If waiver of a required hearing 


under the rules is valid, a fortiori denial of hearing 
under a rule favoring summary non-hearing proceedings repre- 


sents a valid exercise of agency discretion. 
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Although this Court has frequently cautioned the 


Commission to articulate more fully its reasoning, Cedar 
Rapids v. Federal Communications Commission, __U.S.App- 
D.C.__, 387 F.2d 288 (1967); Channel 9 Syracuse, Ine. Ve 
‘Federal Communications Commission, __U.S.App.D.C.__y 385 
F.2d 969 (1967); and Hubbard Broadcasting, Inc. v. Federal 
Communications Commission, __U.S.App.D.C.__s 385 F.2d 979 
(1967), in each instance it sustained the denial of hearing. 
Moreover, Channel 9 and Hubbard are top-100 Be ons in 
hearing. 


These precedents have even greater force in below-100 cases 


which this Court approved waiver of a compulsory 


where the rules favor summary proceedings. No court applying 
“the CATV rules in either top or below-100. situation has 

ever reversed the Commission's discretion in denying hearing. 
Compare Presque Isle TV Company, Ine. v. United States, 387 
F.2d 502 (lst Cir., 1967) where the Court remanded to the 


: : : : . : * | 
Commission for its determination issues raised ip the 


pleadings, but ipgored in the order. To compel a hearing 
in this case would seriously weaken the established procedure. 


in the CATV rules. Moreover, it would have far reaching 


nnn a | 


12/Folowing the teachings of this Court in Cedar Rapids, 
Channel 9 and Hubbard, the Commission took: great pains here 
to fully articulate and document its reasons for denying 
special relief. In those cases the Commission opinions (all 
upheld) were but scant collections of concluso statements 
totaling no more than one and one-half to two pages of 

text. In the instant case the Commission's Opinion is some 
ten pages, with an additional 17 pages of dissent, indicating 
a thorough examination of the record. 
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substantive impact, for it would in practical effect foreclose 
new development of CATV, a circumstance not intended or 
contemplated by the rules. 


The Commission has only twice granted a hearing in 


a below-100 market. The first, Taft Broadcasting Company, 


5 FCC2a 746 (1966), involving the peculiar circumstance of 
an all UBF market, was favorably concluded in the initial 
Gecision for the CATV. The other, United Transmission, 
6 FCC2ad 786 (1967), was resolved by a 10% pay off by the 
CATV to the complaining broadcaster, 10 FCC2d 118 (1967). 
On the other hand, the summary proceedings and denial of 
hearing in below-100 markets have been adhered to in all 
the remaining proceedings. 

The purpose of the Commission's CATV rules is 
to foster and protect local television programming--not 
to insure profits to broadcasters. Second Report and Order 
(CATV) 2 FCC2d 725, 745-746 (1966). The basis of the instant 
case is petitioners’ quest for economic protection beyond 
that provided in the rules. Petitioners equate their 
ability to serve public interest with the profit charts of 
their stations. The Commission, however, found otherwise 
when it noted that despite total revenue growth in the 


Colorado Springs-Pueblo market, two of the local stations 
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proposed less local programming in their last renewal 


applications than they had provided in the previous 


license period. Vumore Video Corporation of Colorado, 
| 


Ine., 12 FCC2da 955 (1968) (R. 767). Moreover, the extent 

of protection conferred by the rules is adequate. Coe- 
Saunders in exhibit L (R. 499) states that only 11% of 

the programs broadcast by Denver network stations are 

not broadcast by the local stations. Since local stations 
must be afforded same-day program non-duplication protection, 
the Commission properly concluded, that only 11 of the 
Denver network station programming would not be excluded, 
Vumore Video, supra. (R. 767). Accordingly, the assumption 
of the Second Report and Order, 2 FCC2d 725 (1966), that — 
adequate protection of local stations is given through 
non-duplication protection in markets below the top-100 

holds true for the Colorado Springs-Pueblo market. 


Petitioner Pikes Peak states in its brief at 


p. 28 that, "In fact, only 9.8% of the non-network programs 


of Colorado Springs are not broadcast in type or identical 


bo eY/ 
content by the Denver network television stations." 


—_— 


13/Pikes Peak cites this as support for a curious argument 
that Vumore's proposal will impair the Colorado| Springs— 
Pueblo stations' ability to compete with Denver) for pro- 
gramming. Pikes Peak goes on to state that this competition 
does not now exist. Presumably none will ever exist since 
such programming, through exclusivity protection, will be 
carried only on the local stations. Furthermore, no showing 
is made as to why non-network programming cannot be scheduled 
so as to take maximum advantage of non-duplication protection. 
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This admission gives further support to the Second Report's 
assumption that non-duplication is effective protection in 
markets below the top 100. 

Petitioners KRDO and KOAA erroneously give the 
impression that audience size is directly related to the 
placement of local advertising. This distorts the exclusive 
nature of local advertising coverage by local stations. 
Despite a possible decline in audience, local advertisers 
will not flock to Denver stations and pay Denver rates 
(some $300 perieinute on network aero to reach approxi- 
mately 18% of the Colorado Springs-Pueblo ee 


when the local stations (at approximately $80-$100 per 


minute) reach at least 82% of the audience. Importation of 


Denver signals, even full-time, does nothing to disturb 

the closed TV advertising market of the local stations. 
According to Pikes Peak the economic picture 

in the Colorado Springs-Pueblo market is so tight that, 

“as little as 10% reduction in annual revenues in the 

market was shown [in the Coe-Saunders Report] to result 

14/ The time rates are from 1968 Television Factbook, 

Vol. 38 pp. 108-b to 120-b. 

15/ This is based on the Coe-Saunders estimate of 60% CATV 


penetration with 30% of those homes viewing Denver signals. 
(Pikes Peak Brief p. 27). 
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in the complete demise of at least one of the existing 


| 
local stations" (Pikes Peak vases p- 28). Yet Pikes 
Peak also argues that the coloréo Springs—Pueblo ae 


will support a fourth local commercial station as early 


as 1969 (Pikes Peak Brief, pP- 31). These patent incon- 
sistencies again indicate that the Commission's action was 
reasonable in resolving the matter on the basis of the 
submitted pleadings. ; 
Some skepticism of petitioners" Preasned 
cries about the impact of CATV on local television and 


UHF development is in order, in view of the active parti- 


cipation in CATV promotion in the Colorado springs-Pueblo 


market by principals of all three television stations 

as CATV competitors of Vumore (R. 56-69). vunore and 
affiliated companies successfully outbid Pikes Beak and 
Garvey for CATV franchises, and opposition to cary in this 
market by Pikes Peak and Garvey can be traced from the 


time they lost their CATV franchise bids. 
| 
16/ 
Pikes Peak's president and 75.65% CERES 
was president and, through Pikes Peak, a stockholder of 


Southern Colorado Cablevision, Inc. when that company 


oo 


1p Television Fact¢book, Vol. 38, p- 110-b. 
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unsuccessfully sought the franchise for Pueblo. 

{R. 45-51, 59-69). Intervenor Garvey Communications, 
licensee of KKTV, Colorado Springs-Pueblo, was also a 
stockholder in Southern Colorado Cablevision, together 
with Time-Life Broadcast Communications and Westland 
es ee and Pikes Peak were not then troubled 
"the existence!of multiple and cross ownership of CATV 


systems, and television and radio stations, including 


those concentrated in the Colorado Springs area..." 


(Pikes Peak's Brief, p. 40) (not to mention, newspapers, 


book publishing, magazine publishing and motion picture 
theatres). This alliance was between local media owners 
and a giant nation-wide media owner--Time, Inc., the 174th 
largest United States corporation and one of the largest 
media systems in the world. In addition to its publishing 
interests, it is a large CATV and broadcast group owner 
through its subsidiary, Time-Life Broadcast Communications, 
including KLZ, AM-FM-TV in Denver. 

Pikes Peak and its president lately severed connections 
with Southern Colorado Cablevision (R. 500-504). This is 
meaningless, however, as the resignation came after Vumore 
had questioned the bona fides of Pikes Peak, and because 
Southern Colorado Cablevision shortly thereafter went into 
liquidation (R. 501). 
ig/Television Factbook, Vol. 38, pe 578-a and p. 12l-a. 
19/Fortune, Vol. LXXVII No. 7, June 15, 1968, p. 192. 


20/Television Factbook, Vol. 38, p- 578-a and p. 121-a. 
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These same principals, with the exception of 
Pikes Peak, were also owners of Colorado Comeciatont 
Inc., an unsuccessful applicant for the CATV franchises 
in Colorado Springs and Manitou Springs (a suburb) 
Colorado Springs). Anticipating the franchise i 
Springs, Colorado Cablevision sent letters of local 
notification proposing, among others, carriage of Denver 
signals (R. 45, 73-74). WNone of the three colorado Springs— 
Pueblo stations interposed objections (R. 45)- | 

Petitioner Sangre de Cristo Broadcasting Corpor- 


: | 
ation. also was involved in CATV promotion in the Colorado 


Springs-Pueblo market. Sangre de Cristo, the assignee of 
KOAA in Pueblo, also owns radio station KCSJ-AM in Pueblo. 
The president and 25% shareholder of Sangre de Cristo was 
an enthusiastic supporter of CATV for Pueblo, and in fact, 


acquired an interest in Pueblo Vumore when it was an 
23. | 
applicant for the CATV franchise in Pueblo. As late as 


June 6, 1967 Sangre de Cristo's principal was bougantly 
| 


enthusiastic about prospects of "many mutual investments" 


Ee 


2/ Pikes Peak was a principal in Manitou Springs, but 
Tater dropped out (R. 45, 70-71). 


| 
2/ Addenda to Television Factbook, Vol. 37, October 9, 
1967, p. 2. | 


2B’ See "Consolidated Opposition to Petitions for Special 
Relefif", Appendix C-E, filed by Pueblo TV Powex Company 
in FCC file SR-973. 
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with Vumore But in the early Fall, 1967 Sangre de 
Cristo bought KOAA-TV for a reported A soe ot 
on December 4, 1967 Sangre de Crisro entered the fight 
against Vumore in Colorado Springs (R. 142). Not until Jan- 
uary 11, 1968, however, did Sangre De Cristo's president 
withdraw his interest in eae 

The economic leverage given to broadcasters 
under the mandatory stay provision of Rules 74.1105 and 
74.1109, 47 C.F.R. §§74.1105 and 74.1109, is vast. 
By simply filing a petition, no matter how frivolous, a 
broadcaster can automatically prevent a new CATV system 


from commencing service, or an established CATV system 


from expanding its present service thus depriving the 


public of programming which it has authorized and 


approved through its local licensing authority. While 
these petitions for special relief are supposedly "“expedi- 
ted", they often drag on for months. For example, Vumore 
gave notice pursuant to §74.1105 on August 18, 1967 

(R. 759) almost one year ago. The City of Colorado 


Springs authorized CATV on June 27, 1967 (R. 79), over 


Deanne UES Enamel 


24/ Id, Exhibit D, a letter from the president of 
Sangre de Cristo to Mr. Bill Daniels. 


25/ Television Factbook, addenda to Vol. 37, October 9, 
1967, Pe 26 


26/ SR-973 "Consolidated Opposition", Exhibit E, letter to 
Mr. Bill Daniels. 
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13 months ago, and commencement of service appears to 
| 


be several more months away, even if the Commissi 
27 
ultimately prevails on the merits of this case. | 


Broadcasters have abused the privilege | 
mandatory stay provision. In United Transmission, 6 FCC2da 
786 (1967), the case, although designated for hearing, 
never was heard because the objecting local Eon 


| 
withdrew its objection and petition for special relief 


in return for a 10% interest in the catv system. This 


"agreement" was approved by the Commission and the pro- 


ceeding terminated in United Transmission, Ine., 10 FCC2da 


118 (1967). 
The considerable economic leverage conferred 


upon the broadcaster by his power to invoke automatic 


stay of new CATV services, underscores the need |for 
| 


summary expeditious non-hearing procedures, in order to 


| 
prevent abuse of this economic power. Without summary 
| 


procedures, the broadcaster may by procedural device 
obtain economic protection far beyond that intended by 


the rules and thus effectively frustrate administrative 
| 


EE . 


| 
27/ If petitioners lose initially here, it is reasonable 
to expect they will seek rehearing and an additional 
stay pending rehearing, followed by a petition for writ 
of certiorari and a motion for stay of mandate, should 
they lose on motion for rehearing. 
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policy and CATV development. Moreover, they offend the 
spirit of the antitrust laws and the doctrine that broad- 
casting, although a regulated industry, is one of open 
competition, Lorain Journal Company v. United States, 

342 U.S. 143 (1951). 

Substantially ignoring the effects of special 
and extraordinary relief and the rights and interests of 
other parties, petitioners seek to compel a hearing and 
hopelessly deadlock CATV operation in Colorado Springs 
for years to come. Despite Vumore's strong financial 
base, petitioners perceive that a hearing will wreck 


Vumore's $3,000,000 CATV venture in Colorado Springs. 


The practical effect of a hearing will be to give petitioners 


the extraordinary economic protections they seek even 

though these protections are not provided in the rules 

and would be achieved irrespective of the merits of the case. 
Yet the shotgun issues raised by petitioners in 700 pages 

of pleadings will not support the need for a hearing 

and a departure from Commission policy in summary expeditious 
handling of petitions for special relief in below-100 
markets. Moreover, the findings and experience of the only 
hearing conducted in the smaller markets confirm this 


judgment. And although this Court, as well as other 
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circuits, has on several occasions reviewed challenges to 
summary proceedings under CATV rules, no case has ever 
compelled the Commission to conduct a CATV hearing. 
Petitioners pleadings raised issues concerning 
(1) conditions not embraced by rules, (2) factual 
matters not properly at issue, and (3) future economic 
speculations. Pay TV, concentration of mass-media control, 


program origination, and CATV "licensing" are issues beyond 


present or reasonable protections allowed by the rules. 


Possible future rule making to regulate some of these 
activities cannot reasonably compel the Commission to 

block needed service here. Importation of Los Angeles 

and San Francisco signals is not at issue. The controversy 
reviewed here concerns only -Denver signals; and in any 

case Los Angeles and San Francisco signals may hot be 
imported without further notice and without opportunity for 
petitioners to object and seek review. With respect to 

the issues of future economic speculation, hearings serve 
no meaninggul purpose, and the Commission appropriately 
disposed of these issues by weighing the factual data 
submitted in light of its own studies and expertise. No 
amount of market data, expert opinion or clairvoyance will 


prove that a UHF station will be established in an area 
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which has never had a UHF applicant for a station, In 


light of the issues raised, the Commission cannot be said 
to have acted arbitrarily and unreasonably in adhering 

to its rules and precedents of summary non-hearing pro- 
cedures in, market below-100 and in denying on the merits 


the petitions for special and extraordinary relief. 
CONCLUSION 


For the foregoing reasons, Intervenors, 


Video Corporation of Colorado, Inc. and the City of 


petitioners’ requests for special relief, be affirmed. 


Respectfully submitted, 
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STATEMENT OF QUESTION PRESENTED 


The Intervenors agree with the statements of the 
questions presented as set forth in the briefs of Metro- 
politan Television Company and Sangre De Cristo Broad- 
casting Corporation, Petitioners in No. 22,024 and Pikes 
Peak Broadcasting Company, Petitioner in No. 22,023. 


STATEMENT OF THE CASE 


In order to avoid needless repetition, Intervenors adopt 
the Statement of the Case of Metropolitan Television Com- 
pany and Sangre De Cristo Broadcasting Corporation, 
Petitioners in appeal No. 22,024. Intervenors add only, for 
the information of the Court, the following statements as 
to their respective identities. 


The National Association of Broadcasters (‘(NAB’’) is 
a non-profit organization of radio and television broad- 
casters whose membership, as of June, 1968, includes 2,162 
standard broadcast stations, 1,157 FM stations, 535 tele- 
vision stations and all the radio and television networks. 
Many of NAB’s members operate television stations in 
markets below the ‘“‘Top 100’? and the NAB deals with 
the special problems arising from the operations of those 
member stations through its Secondary Market TV 
Committee. 


The National TV Translator Association is the national 
representative for approximately 3,000 translator facilities 
operating in some 35 states. The Colorado TV Translator 
Association, a constituent member of the National TV 
Translator Association, represents, on the state level, 
approximately 300 translator stations operating in the 
State of Colorado. 

The All-Channel Television Society (‘‘ACTS’’) is a 
non-profit association of operating, authorized and pro- 
posed UHF stations founded in April, 1967 in order to 
further the establishment of a maximum number of free 
television services throughout the United States. 
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Intervenors NAB and the Colorado Translator Associa- 
tion urged the Commission below to explore, by way of 
evidentiary hearing, the public interest questions arising 
from the CATV proposal of Vumore Video of Colorado, 
Ine. (‘“Vumore’’) in Colorado Springs and other CATV 
proposals now pending for the Colorado Springs-Pueblo 
and Denver television markets. 


SUMMARY OF ARGUMENT 


The Federal Communications Commission, in its Second 
Report and Order, 6 RR 2d 1717 (1966), assumed the 
responsibility for determining the public interest conse- 
quences of all CATV proposals upon the present state and 
future development of television broadcasting. While it 
established differing procedures—in markets within the 
“Top 100’? and in those below—it understandably 
recognized that there can be substantial problems affecting 
the public in areas below the ‘‘Top 100” markets. As such 
it established procedures for bringing these problems to 
its attention and adopted a policy commitment to take 
‘such action as may be necessary in the public interest, 
upon appropriate petitions bringing substantial questions 
to our attention.’? 6 RR 2d at paras. 145-6. 


The Petitioners in appeal Nos. 22,023/4—respectively, 
the licensee of KRDO-TV, Colorado Springs, and the 
licensee and proposed assignee of KOAA-TV, Pueblo— 
did bring to the attention of the Commission by “‘appro- 
priate petitions’’ substantial public interest questions which 
called for a thoroughgoing agency hearing and resolution 
by the Commission before the CATV system be permitted 
to commence its operations in Colorado Springs. These 
questions included among other issues: (1) the effect of 
Vumore’s CATV proposal in Colorado Springs (and others 
in the area) upon the local operating stations in Colorado 
Springs-Pucblo; (2) the effect of these same CATV 
operations upon the development of the three UHF stations 
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allocated to that market; and (3) the effect of such adverse 
consequences on both operating VHF and potential UHF 
stations as they relate to the translator services in the 
State of Colorado which now depend upon the existing 
stations and additionally, in the future, will depend upon 
UHF stations developed by the market. 


The Commission’s decision—inconsistent with the under- 
takings of its Second Report and Order—refused arbitrarily 
and erroneously to explore, by way of evidentiary hearing, 
these important questions and to resolve them upon the 
basis of policy considerations which are consistent with 
the public interest standard. 


The Commission’s Colorado Springs decision—made in 
light of the most substantial and compelling showing of 
the Petitioners below—must necessarily affect and, perhaps, 
govern the future disposition of all CATV proposals in the 
small markets of the country and those made in other 
markets where UHF channels have been allocated but not 
yet activated. 

ARGUMENT 


The fundamental reason why the Commission, in its 
Second Report and Order, 6 RR 2d 1717 (1966), assumed 
jurisdiction for the regulation of all CATV systems arose 
from the rather self-evident proposition that if CATV 
systems were permitted to carry numerous television 
signals—not otherwise available to a given area—such an 
operation would so ‘‘fractionalize”’ the audience otherwise 
available to the local stations that two principal adverse 
public interest consequences would inevitab'y follow. 
These were: First, that potential UHF stations already 
facing substantial competitive disadvantages, with which 
this Court is familiar,’ would, in the face of this unnatural 
and increased competition, fail to develop into an effective 
ingredient of an overall national television service in the 


1 See, for example, Coastal Bend Television Co. v. FCC, 97 U.S. App. D.C. 
229, 221 FP. 2d 498 (1956). 
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manner envisioned by both the Commission and the 
Congress. 


Since it was recognized that most of these UHF channels 
would necessarily be activated upon an independent, non- 
network basis, their development would further be 
jeopardized by the absence of attractive network pro- 
gramming and their operations could not be protected, as 
a practical matter, by any non-duplication rules which, in 
the case of network affiliates, provide some measure of 
relief against the full force of CATV impact. 


Second, as the Commission has also long recognized in 
the broadeast field,? this same unnatural CATV competi- 
tion? could in given circumstances, have an obvious effect 
on existing stations—VHF or UHF network or independ- 
ent—in reducing or destroying their abilities to continue 
to provide significant amounts of local programming and 
public services in addition to their entertainment fare. 
While UHF may be subject to greater vulnerability to 
CATV impact, the laws of economics and television 


development do not turn solely on the frequency of the 
channel involved. Small market VHF stations, and the 
public service they provide, also have a critical stake in 
CATV development. 


The Commission recognized that these adverse public 
interest consequences arising from unregulated CATV 
operations stem from the fact that CATV could become a 
substitute for rather than a supplement to free television 
service. The Commission recognized that CATV systems 
make their services available only to those who are willing 
and able to pay for them; that even then, such CATV 


2 Carroll Broadcasting Co, v. FCC, 103 U.S. App. D.C. 346, 258 F. Sd 440 
(1958). 


3 Such CATV competition is unnatural in the practical sense that it is not 
normally present in a given city under conventional television operating stand- 
ards or practices, but could only be made available by CATV modification of 
tho ostablished competitive situation to import signals not ordinarily receivable 
thercin. 
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services are Decause of practical limitations available only 
to population centers of significant size and cannot be 
offered to rural populations or small population clusters 
such as exist throughout the State of Colorado; and that 
CATVs have neither obligation nor responsibility to 
provide any sort of local program services and that usually 
they do not make any such provision. 


That the Commission properly assumed responsibility 
and jurisdiction for considering and weighing these public 
interest questions has now been affirmed and the public 
interest objectives of such regulation clearly restated by 
the Supreme Court of the United States. U.S. v. South- 
western Cable Co., June 10, 1968 (Nos. 363 and 428, 
October Term 1967; Slip Opinion, p. 16). And, this Court 
has previously upheld the reasonableness of the regulatory 
scheme fashioned by the Commission for dealing with this 
problem. Buckeye Cablevision, Inc. v. F CC, ... U.S. App. 
D.C. ..., 387 F.2d 220 (1967). 


In establishing procedures for consideration of these 
public interest questions, the Commission did not find 
that the particular problems leading to its assertion of 
jurisdiction would arise only in the ‘‘Top 100” television 
markets of the nation. Indeed, it could not lawfully have 
so found since the division into markets within and out- 
side of the ‘Top 100’? was based on generally indicative 
industry factors that would not permit such a flat and 
fixed differential to be drawn between markets of like 
size and characteristics. What the Commission was able 
to find, however, was that, generally speaking, in the ‘‘Top 
100”? markets UHF was most likely to develop; that when 
it developed there, because VHF stations normally provide 
all network services, UHF was likely to be independent 
in operation; and that the potential development of Pay- 
TV and substantial program originations was more likely 
in the largest markets with substantial economic base. As 
for the smaller markets, again generally speaking, the 
Commission found that UHF was perhaps less likely to 


tf 


develop; that if it did the station woura probably have a 
network affiliation and thus be substantially protected by 
the non-duplication rules; and that the potential for Pay- 
TV and program origination was less. 


Thus, the Commission decided that by general rule it 
would insist upon evidentiary hearings on CATV proposals 
in the ‘“‘Top 100’? markets, arbitrarily therein defined as 
the “‘major markets.’?* But in the markets below 100, 
ie, the ‘‘smaller markets’’, acknowledging that “<sub- 
stantial problems affecting public interest’? can equally 
arise, the Commission pledged itself to ‘‘take such action 
as may be necessary in the public interest, upon appro- 
priate petitions bringing substantial questions to our 
attention”? (supra). In other words, the Commission 
established an essentially procedural—but not substantive 
—dichotomy for cases arising within and without the 
“Top 100” television markets, which placed the initial 
burden of pleading upon the CATV proponents in the 
former and upon the broadcast opponents in the latter. 
In both cases, however, the basic issue is the same, i.e., what 
is the effect of the CATV proposal on the development and 
healthy maintenance of free, off-the-air television service. 
See Central New York Cable TV, Inc., 11 R.R. 2d 1065, 
1069 (1967). 


The submissions made to the Commission by the Peti- 
tioners in these cases were directly responsive to the areas 
of public interest concern which had originally led the 
Commission to assume responsibility for regulating CATV 
systems. In an unusually specific and detailed manner, 
the Petitioners demonstrated to the Commission: Férst, 
that the development of at least one UHF station in the 
Colorado Springs-Pueblo market was entirely feasible 
within the very near future; second, that in this particular 
market, like the ‘“‘Top 100’’ markets, this UHF operation 


4 Thoso hearings, when ordered, routinely require a determination as to the 
effect of market CATV proposals both upon existing stations (VHF network 
affiliates) and upon potential UHF stations, 
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would necessarily be independent in nature; tnird, that 
the entry of CATV into this particular market, carrying 
a formidable and long-established VHF independent 
station from Denver would eliminate any possibility for 
the development of a local UHF station; fourth, that these 
same CATV services would substantially impair the ability 
of the existing stations to continue to carry significant 
amounts of local and public service programming if, indeed, 
they did not ultimately cause the demise of one or more 
of the local stations; fifth, that the CATV entrepreneur 
had both the potential for, and a past history which 
suggests the real possibility of, carrying out considerable 
program originations and Pay-TV in one form or another; 
sixth, that the destructive effects of the CATV services 
would not only affect the people in the Colorado Springs- 
Pueblo market but some 45 small clusters of population 
which now receive their television service from translator 
rebroadcast of this market’s stations; and seventh, that 
consideration should be but had not been given to the 


very realistic alternatives of providing these same services 
via translators which have developed in Colorado far more 
quickly and effectively than has CATV. 


These points were made in as specific and detailed a 
fashion, supported by underlying factual documentation 
as could reasonably be expected. Even assuming arguendo 
that such points were ‘‘not capable of ironclad proof”’, 
they were certainly founded on ‘‘forecasts and reasonable 
inferences from such evidence as is available’’;> and they 
were certainly sufficient to compel an evidentiary hearing 
for the fullest exploration of such points and their 
consequent impact upon the public interest. The Com- 
mission in the cited Midwest decision reached such con- 
clusions only after an evidentiary hearing held in response 
to a much less compelling threshold showing than that 
proffered here. It clearly erred here in peremptorily 


5 See Midwest Television, Inc. (KFMB-TV), FCC Docket Nos. 16786 and 
17008, released June 28, 1968, pp. 15-16. 
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dismissing an unusuafly compelling showing without a hear- 
ing on the basis of some unarticulated and unclear standard 
of proof and Petitioners alleged failure to meet it.° 


In any event, Petitioners undeniably presented sub- 
stantial and material allegations of fact which could only 
be conclusively resolved by way of an evidentiary hearing 
and if established in such evidentiary hearing which 
would show that the challenged CATV proposal would be 
inconsistent with the fundamental and overriding goal 
of the Commission’s entire CATV regulatory scheme, 
namely, the development and healthy maintenance of free 
television service. Yet, in the face of the substantial 
questions raised by Petitioners, the Commission rejected 
their requests for an evidentiary hearing, while at the 
same time anomolously reaffirming its general determina- 
tion to prevent the establishment of CATV service that 
would be inimical to the Commission’s basic goal. 


But the Commission cannot have it both ways; it cannot 
on the one hand adhere to a policy of denying CATV 
proposals which would adversely affect free television 
service while on the other hand refusing to explore in 
evidentiary hearings substantial questions as to whether 
particular CATV proposals would violate that policy. 


Nor is it any answer to say that the Commission could 
properly impose a more stringent pleading burden on 
petitions in cases involving CATV proposals in the markets 
below the ‘“‘Top 100’. For, as we have shown, the Com- 
mission’s Rules essentially make no substantive distinction 
between contested eases within or without the “Top 100”’ 
markets. The basic issue in all CATV cases is the same, 


6 As the NAB pointed out to the Commission below, referring to the Coe- 
Saunders Report, ‘To our knowledge, this is the first in-depth study that has 
been prepared of a market situation such as Colorado Springs-Pueblo: A 
market below the top 100 in which cach of the stations already has a network 
affiliation and in which the prospects for a UHF will necessarily be as an 
independent.’’ At the very least this presentation constituted a prima facie 
or sufficient threshold showing that raised the necessity of a full evidentiary 
hearing. 
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and as long as this is so, the Commission cannot properly 
refuse to hold evidentiary hearings where CATV opponents 
have raised substantial and material questions which are 
susceptible of resolution only by way of such a hearing. 

Intervenors respectfully submit that nothing less than 
such a hearing procedure could properly discharge the 
Commission’s responsibility for considering and disposing 
of the obvious public interest questions that CATV can 
pose in a given market, regardless of its size.” 


Furthermore, even if the Commission could properly 
resolve the substantial questions presented by Petitioners 
without an evidentiary hearing, the Commission’s decision 
nevertheless should be reversed since it fails to adequately 
state the basis for the Commission’s disposition of the 
showing made by Petitioners. 


While the decision, apparently attempting to pay lip- 
service to its previously asserted concern for small market 
television problems, calls the Coe-Saunders Report of 
‘value’? and attempts to point out its supposed errors 
and omissions ‘‘in the hope they will be met in any similar 
filings in the future’’, the decision does not in fact do so. 
On the contrary, the decision ignores, misinterprets or 
distorts virtually the entire showing made by Petitioners. 
And when it attempts to be helpful, it indicates the 
desirability for information (such as ‘‘depreciation rates’’) 
which the Commission either in fact had before it or which 
would, in any event, be of little benefit to the presentation. 


The decision also arbitrarily rejects the showings of the 
effect of this CATV proposal upon existing translators, 


7 Indeed, because of the Commission’s seeming unwillingness to follow 
through effectively with its commitment to scrutinize CATV problems arising 
in the smaller markets—of which the instant decision is the most dramatic 
example—ACTS has asked it to amend its rules to require an evidentiary 
hearing in all cases, regardless of market size, where the importation of 
distant signals is proposed. Similarly, NAB’s Secondary Market TV Com- 
mittee has asked NAB’s Board of Directors to authorize and direct its General 
Counsel to petition the Commission for the adoption of rules extending the 
mandatory hearing provisions of Rule 74.1107 to all markets. 
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and the alternative use of translators throughout this area, 
as “‘simply irrelevant’? to its decision. This is an incom- 
prehensible statement to an industry which has been 
encouraged to develop and has developed a substantial 
system of translators to provide supplemental services to 
small groups of population which presently are unable 
because of distance or terrain factors to receive regular 
television services. While the Commission has elsewhere 
recognized the value of translator service (including the 
establishment of a secondary CATV priority for it), it here 
erroneously turns its back on this significant element of 
television service and development. 


In its disposition of the showing below, the Commission 
simply has not been helpful to the preparation of ‘‘any 
similar filings in the future.’? On the contrary, the 
decision—with its omissions, errors and wholly conclusory 
and unsupported statements—would be essentially value- 
less to any small market operator, VHF or UHF, or to 


any translator interests who had the temerity (in the face 
of this decision) to undertake an even more substantial 
and expensive study than Petitioners did. 


In other words, the Commission has apparently imposed 
a new and over-demanding standard of pleading—which is 
further unrealistic and unnecessary—but has still failed 
to articulate precisely what that standard is. It has 
rejected, wholesale, an imposing and impressive study, 
and has failed to give any meaningful reasons for doing 
so. It has taken a far-reaching action, for reasons neither 
explained nor apparent, which is fundamentally incon- 
sistent with the policy considerations which led the Com- 
mission into the regulation of CATV in the first instance. 
And, most importantly, it has by this decision casually 
abandoned to unrestricted CATV development the smaller 
television markets of the United States whose television 
stations, existing and projected, provide the free television 
service which millions of Americans need and enjoy. 
These Intervenors do not have interests limited to Colorado 
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Springs, Colorado, or its immediate area. Yet, they are 
here united in their deep concern lest in Colorado Springs 
the Commission be permitted to take, on an ill-considered 
and peremptory basis, an action that is so fraught with 
peril to the future health and well-being of an important 
(small-market) segment of our national television service. 


Intervenors respectfully submit that the Court must 
reverse the decision under review and remand it to the 
Commission with instructions to conduct further proceed- 
ings adequate to expose and resolve the substantial public 
interest questions presented to it. 


Respectfully submitted, 


NatronaL AssOcIaTION OF BROADCASTERS 
1812 K Street, N. W. 
Washington, D. C. 20006 


Douglas A. Anello 


Nationa TV Transtator ASSOCIATION 
AND 
Cotozapo TRANSLATOR ASSOCIATION 
1737 DeSales Street, N. W. 
Washington, D. C. 20036 


Arthur Stambler 
Their Attorney 


Att-CHANSEL TELEVISION SocIETY 
1725 K Street, N. W. 
Washington, D. C. 20006 


Michael Finkelstein 
July 16, 1968 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


a 


No. 22,023 


—_———— 


PIKES PEAK BROADCASTING COMPANY, 
Petitioner, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 
Respondents. 


VUMORE VIDEO CORP. OF COLO., INC., 
CITY OF COLORADO SPRINGS, COLORADO, 
GARVEY COMMUNICATIONS SYSTEMS, INC., 
NATIONAL ASSOCIATION OF BROADCASTERS, 
NATIONAL TV TRANSLATORS ASSOCIATION, 
COLORADO TRANSLATOR ASSOCIATION, 
ALL=CHANNEL TELEVISION SOCIETY, 
Intervenors. 


ET 


ON PETITION TO REVIEW A MEMORANDUM OPINION AND 
ORDER OF THE FEDERAL COMMUNICATIONS COMMISSION 


ED 


BRIEF FOR RESPONDENTS 


TT 


STATEMENT OF THE ISSUE 


No. 


METROPOLITAN TELEVISION COMPANY and 
SANGRE DE CRISTO BROADCASTING CORP., 
Petitioners, 


Vv. 


| 
FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 
Respondents. 


VUMORE VIDEO CORP. OF COLO., INC., 
CITY OF COLORADO SPRINGS, COLORADO, 
GARVEY COMMUNICATIONS SYSTEMS, INC. 
NATIONAL ASSOCIATION OF BROADCASTERS, 
NATIONAL TV TRANSLATOR |ASSOCIATION, 
COLORADO TRANSLATOR ASSOCIATION, 
ALL-CHANNEL TELEVISION | SOCIETY, 
PUEBLO TV POWER, INC., | 
Intervenors. 


Whether The Federal Communications Commission Abused Its Dis- 


eretion Under 47 C.F.R. §74.1109 In Finding That Denver And Pueblo TV 
| 


Stations Had Failed To Show That Proposed CATV Service For Colorado 


Springs Presented An Unusual Situation Requiring A Hearing To Determine 


Whether Special Protection Is Necessary For The TV Stations. 


ake 


COUNTERSTATEMENT OF THE CASE 

In August of 1967 Vumore Video Corporation (hereafter 
Vumore} proposed operation of a CATV system in Colorado Springs, 
Colorado, to carry the programs of television stations in Colorado 
Springs, Pueblo, and Denver. Also, news, weather, and music 
selected from)various FM stations in the area would be carried on 
two of the system*s ten channels. The Denver stations place 
predicted Grade B signals over Colorado Springs and the Pueblo 
station places a Grade A signal over Colorado Springs. Thus, under 
section 74.1103(a) of the Commission’*s rules, their carriage is not 
only permitted but required if requested by the stations. 

Petitioners, Pikes Peak Broadcasting Co. and Metropolitan 


Television Co., are licensees of television stations in the area, 


Pikes Peak operating station KRDO-TV in Colorado Springs and 
Y/ 


Metropolitan KOAA-TV in Pueblo. They petitioned the Commission 
under section 74.1109 of the rules, 47 CFR section 74.1109, opposing 
the carriage of the Denver signals and asking that the matter be 

set for an evidentiary hearing. In a Memorandum Opinion and Order 
released May 24, 1968, the Commission held that no evidentiary 
hearings were required and granted the authorization requested by 
Vumore. 

T/ On June 5, 1968, Metropolitan obtained Commission consent to 


the assignment of its license to Sangre de Cristo Broadcasting 
Corp., also a petitioner here. 


sR 

The basic controversy before the Commission conderned the 
question whether introduction of the proposed CATV service posed a 
sufficient threat either to the economic well being of the 
presently authorized stations or to the future potential of UHF 
broadeasting in the area to warrant an evidentiary hearing in which 


these issues would be explored. In order to facilitate understanding 


of the issues presented, a very brief summary of background considera= 
| 


tions follows: 
| 


1. Background. i 


As this Court is well aware, the Commission asserted 


| 


jurisdiction over CATV in all its aspects in the Second Report and 
Order, 2 F.C.C. 2d 725 nO) = The Commission therein specifically 
found that CATV could perform a valuable supplementary role in the 
"larger and more effective use of radio" in the United States. 
However, the Conmission also expressed concern that growth of the 
CATV industry might be destructive of the existing free television 
system, particularly in the major markets. Accordingly, the 


Commission adopted a rule, 47 CFR section 74.1107, which provides 


| 


ee 

2/ In Buckeye Cablevision, Inc. v- F.C,C., ___ U.S. App. D.C. > 

387 F.2d 220 (1967), this Court affirmed Commission jurisdiction over CATV 
and approved the top 100 market rule indirectly involved in this case. 
See also Channel 9 Syracuse, Inc. v. F,C,.C., _ U.S. App. D.C. __s 

385 F.2d 969 (1967); Cedar Rapids Television, Inc. v. F.C.C., 

____ U.S. App. D.C. __s 387 F.2d 228 (1967); and Hubbard |Broadcasti 

Co. v. F,C,C., __ U.S. App. D.C. __, 385 F.2d 979 (1967) . 

3/ On June 10, 1968, the Supreme Court upheld Commission jurisdic- 


tion over non-microwave CATV. United States v. Southwestern Cable 
Co., U.S. , 88 S.Ct. 1994. H 


ats 
that a CATV system proposing to operate within the Grade A contour 
of a television station located in a top 100 market cannot import 
distant signals until a determination has been reached, in an 
evidentiary hearing, that such importation will be consistent with 
the public interest. However, CATV systems proposing to operate in 
markets below the top 100 were subjected to no such inhibition on 


the initiation of service or the carriage of distant signals. In 


its Second Report and Order the Commission explained why it had 


drawn this distinction: 


We have selected the top 100 markets for special 
attention because it is in these markets that UHF 
stations or wire pay-TV based upon CATV operations 
are most likely to develop and therefore the problems 
raised are most acute. 


As to smaller markets, the Commission stated: 


In markets below the top 100, the independent UHF 
(or VHF) station is much less likely to develop; 
the stations in such markets are apt to be three 
or less in number and network affiliated. This 


means, in turn, that the nonduplication provision 
is eifective (since network programing will be 
Significantly involved), and protection of a 
station*?s network programing should contribute 
very substantially to insuring its continued 
viability. It would appear that network programming 
will continue to be available in such markets; in 
the unlikely event that such programming becomes 
unavailable because of CATV impact, there would 
appear to be other appropriate remedial action 
which can be taken. Further it is in the markets 
below 100 that there may be underserved areas 
where CATV can make its most valuable and 
traditional contribution. Indeed, the market 
division which we adopt is really a division 
between CATV in its traditional sense and the 
new, revolutionary facet of CATV, as posed by 
its entry into the major markets. It is the 
latter which peculiarly requires the most 
thorough examination in the context of an 
evidentiary hearing. (Emphasis supplied.) 

Second Report _and Order, 2 F.C.C. 2d 725, 783. 


ital 
The Commission recognized that unusual Eenertons| 
be presented and accordingly provided that any party not 
specifically entitled to relief under the rules could file a 
petition under section 74.1109, 47 CFR 74.1109, requesting special 
or additional relief. Cf. U.S. v. Storer Broadcasting Co., ° 
192, 205 (1956). 


2. The Present Proceeding. 
Colorado Springs is not one of the top 100 markets and 
| 


no importation of distant signals is involved. Accordingly, 
Vumore’s proposal was on its face consistent with all applicable 
Commission rules and policies. However, acting under the provisions 
of 47 CFR section 74.1109, Pikes Peak and Metropolitan filed 


objections to the proposed operation, asking that it be set) for 


hearing. 
The parties argued that introduction of the Vumore service 


would seriously injure them financially and would preclude or render 
substantially less likely the otherwise foreseeable development of a 
fourth television station assigned to the market to operate in the 
UHF band. In support of this argument the parties filed an economic 
report entitled: tan Analysis of the Colorado ones 


Television Market: Its History, Status and Future." 


ny 


Ge 
After careful review of each of the contentions advanced 
the parties, the Commission denied the requested relief. Pointing 
the finding made in the rulemaking that the impact of CATV on 
stations in smaller markets would not be great “since broadcasters 
in such markets would normally be network affiliates and would 


receive protection from the program exclusivity rules" (R. 763), 


the Commission observed that this was precisely the situation here. 


Indeedé the stations in this case are assigned VHF channels rather 
than UHF and are to that degree more advantageously situated than 
many smaller market stations. Observing that the top 100 market 
cut-off point was based essentially on differences in the potential 
impact of future UHF development, the Commission noted that 
although there are UHF chammels assigned to Pueblo-Colorado Springs, 
"no applications have been filed proposing commercial UHF operation, 
nor is there any indication of prospect that such applications will 
be filed” (R. 763). 

The Commission noted that while carriage of Denver signals 
on the CATV could have some economic impact on existing and 
potential stations, there was nothing in the record to suggest 
that this would be serious enough to threaten the viability of 


either. The Commission rejected the economic study as being 
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inadequately documented to support the conclusions reached, marred 


by faulty logic, and based in part on unreliable, incomplete, or 
y | 


erroneous data. 
| 


Accordingly, the special relief was denied, and the 
CATV system was authorized to commence Late Motions for Stay 
were filed simultaneously with petitions for review and on 
July 3, 1968, this Court granted the Motions for Stay and ordered 


an expedited briefing schedule. 
| 
| 


PS, ae ae ay | 
4/7 Numerous collateral problems were also argued to the Commission. 
Licensees in Colorado Springs, Pueblo, and Denver asked that the 
entire proceeding be consolidated with various other CATV matters 
then pending which concerned potential CATV service in Deriver and 
Pueblo. The Commission denied these requests on the ground that the 
other cases would unduly delay disposition of the present one and 
because it was settled policy not to consider simultaneously section 
74.1107 issues with requests for special relief under 74.4109, It 
did indicate, however, that it would consider to the extent possible, 
the pending Pueblo proposals in disposing of the Colorado |Springs case. 
Questions were also raised as to concentration of control of mass 
media, possible pay-TV, and as to whether the predicted Grade B 
service of the Denver stations actually existed in Colorado Springs. 
Each of these issues was touched on but none was found significant 
enough on the facts presented to warrant a hearing. | 
Furthermore, various issues relating to Vumore's activities 
in the construction of its facilities as well as in promoting its 
service were raised, but the Commission found all of them to be 
too peripheral to the central issues to merit consideration. 
S/ One Commissioner was absent, two concurred in the result, and 
two dissented. Of these latter two, Commissioner Cox filed a 


dissenting opinion. 


SUMMARY OF ARGUMENT 

The Commission acted well within its discretion in determining that 

no evidentiary hearing was required prior to the authorization of 
Colorado Springs, Colorado. In its general rulemaking, 
st_and Order, 2 F.C.C. 2d 725 (1966), the Commission had determined 

that network affiliated VHF stations would be adequately protected from the 
possible economic impact of CATV service by the carriage and nonduplication 
provisions of the rules. The Commission also determined therein that UHF 
development was not suificiently likely in markets below the top 100 to 
merit the adoption of a rule requiring an automatic evidentiary hearing on 
the authorization of CATV systems in the below 100 markets. It did provide, 
however, that special or ad hoc relief would be available under section 74.1109 
of the rules in instances where parties seeking such relief could demonstrate 
that the public interest would be served by the grant thereof. However, 
section 74.1109 was not intended to serve as a routine procedural opportunity 
to request hearings analogous to 47 U.S.C. section 309 governing broadcast 
applications, and in practice very few hearings under 74.1109 have been held. 

The pleadings filed by the petitioners failed to show that contrary 
to the conclusions in the general rulemaking, authorization of the CATV 
would be injurious 'to their own operation, or that it would inhibit or 
preclude the potential development of UHF television in the market. The 


market and the television situation existing there come well within the 


guidelines set out in the Second Report and Order for distinguishing top 


100 from below 100 ‘television markets, and for the fundamental differences 


in the rules adopted to govern these two situations. 


Lop | 


The Commission held that on the basis of their own financial submissions 


| 
the three local stations appeared to be financially sound and had not shown 
| 


that protection beyond that provided them in the rulemaking was warranted 
or raised sufficient public interest questions to merit a hearing ng. It also 
noted that the UHF allocations in this market had lain unused for many years 
Lf and that UHF development in comparable markets was virtually nonexistent. 
There conclusions were reasonable, based on the Commission's expertise, and 
- 2 = > > = = > | = > 
are entitled to great weight on judicial review. The Commission's discretion 
| 


to proceed by rulemaking rather than by individual adjudication, with all 


*+he attendant procedural limitations on individual parties, is! extremely 


broad. S.E.C. v. Chenery Corp. , 332 U.S. 194 (1947); American Airlines, Inc. 
v. C.A.B., 123 U.S. App. D.C. 310, 359 F.2d 624 (en banc) G965). cert. denied 
385 U.S. 843. The Commission is not bound to repeat each of the considerations 
relied on in reaching general conclusions in a rulemaking each time a party 
seeks to overcome the presumptions created as a matter of policy in the 
prior proceeding. As the parties were faced here with the is to 
show the inappropriateness of the general findings, their burden was a 
+ heavy one, and they simply failed to meet it. United States v. Storer 
Broadcasting Co., 351 U.S. 192 (1956). The parties may have 4 quarrel with 
are Commission's conclusions on the merits, but they have not ‘shown them to 
* be so plainly erroneous as to be an abuse of discretion warranting a remand 
by this Court. 
Nor did the Commission err in refusing to consider the |peripheral 


“issues raised by petitioners. None was closely enough related to the central 


issues to merit their consideration in a hearing, and all were premature. 


<i = 


ARGUMENT 


WHEN TIT COMMISSION HAS CONSIDERED THE IMPACT 

OF CATV _SURVICE ON TELEVISION STATIONS IN RULE- 
MAKING PROCEEDINGS AND ADOPTED RULES ESTABLISHING 
CONDITIONS UNDER WHICH CATVS MUST OPERATE, IT IS 
NOT OBLIGED TO HOLD AN EVIDENTIARY HEARING IN 
EACH INSTANCE OF ALLEGED SPECIAL CIRCUMSTANCES, 


A. The Rulemaking Resulted In The Establishment 
| OF Standards Which Reflect A Fair Accommodation 


OF Competing Interests. 

Whether to proceed by rulemaking or on a case-to-case basis 
is a matter committed to the discretion of the administrative agency, 
S,E.C. v. Chenery Corp., 332 U.S. 194, 202-203 (1947). As to the 
former procedure, this Court has observed that "rulemaking is a vital 
part of the administrative process, particularly adapted to and needful 
for sound evolution of policy in guiding the future development of 
industries subject to intensive administrative regulation in the 
public interest, and that such rule making is not to be shackled, in 
the absence of clear and specific Congressional requirement, by 
importation of formalities developed for the adjudicatory process and 
basically unsuited for policy rule making.” American Airlines, Inc, v. 
C,A,B., 123 U.S. App. D.C. 310, 359 F.2d 624, 629 (1966). 

Originally the Commission's consideration of the impact 
of CATV on local stations was on a case-to-case basis. See e.g., 
Carter Mountain Transmission Corp., 32 F.C.C. 459, affirmed sub 
nom, Carter Mountain Transmission Corp. v. F,C,C., 116 U.S. App. 

D.C. 93, 321 F.2d 359, cert. denied 375 U.S. 951 (1963), in which 
the Commission ‘found that a microwave relay system should not be 


authorized to bring in programs of other stations to certain 


cile 


Wyoming communities unless the CATV system distributing the/prostens 
agreed to provide carriage and nonduplication protection to me local 
station. Subsequently as the scope of the problem became greater 
and the agency acquired additional experience, it embarked dn a 
rulemaking approach "designed to limit and regulate the manner in 
which CATV competes with the basic, off-the-air television broadcast 
service to which it is an adjunct." Rules Re Microwave Serve ed CATV, 
38 F.C.C. 683, 684 (1965). While the rulemaking was eee the 
Commission granted microwave authorizations only on the condition 
that carriage and nonduplication protection was afforded 1deal 
stations. See Wentronics, Ine. v- F,C,.C., 118 U.S. App. D.C. 36, 
331 F.2d 782 (1964); Idaho Microwave, Inc. v- E C.C., 122 U.S. App. 
D.C. 253, 352 F.2d 729 (1965). 


A wealth of economic data was submitted in the rulemaking, 
including studies commissioned by the various industry trade associa- 
tions and by the agency itself. 38 F.C.C. at 684, 697. th 
addition, the experience derived under the conditional grants was 


< | 
available as well. Carefully analysing the conditions under which 


CATV and broadcast stations compete (Id. 701-706) and the economic 

impact of CATV on broadcast service, as shown both by gata submitted 
in the rulemaking and the experience acquired in earlier proceedings, 
the Commission concluded that imposition on the CATV of requirements 
as to carriage of the local stations and nonduplication protection 


for their programs represented a reasonable accommodation! of the 
| 


conflicting interests involved. Id. 713-714. In adopting these 


SLES 
rules, the Commission gave a number of reasons why case-to-case 
consideration of economic injury claims would be unsatisfactory 
and stressed also that by adopting substantive standards, all 
affected parties will "know in advance what the basic operating 
conditions will be™ and can plan their activities accordingly. 
Id. 714. 

A year later, following a further rulemaking, the con- 
clusions reached with regard to carriage and nonduplication were 
reaffirmed and with some modification the rules were made applicable 
to all CATV systems, not simply those using microwave facilities, 
which were the only ones affected by the earlier rules. Second 
Report and Order re CATV Regulations, 2 F.C.C. 2d 725, 745-749, 
ae At this time the Commission also adopted a rule (section 
74.1107) calling for case-to-case hearings on proposals to import 
distant signals (a distant signal being defined as one which is 
extended via CATV beyond its predicted Grade B contour, section 


74.1101 (i)} into the top 100 markets of the country. This rule 


is not applicable here because Colorado Springs is the 138th market 
7/ 


and in any event no distant signals are involved. But the Commis- 
sion's discussion of why its concern centered on the larger markets 
is relevant to petitioners’ claim that a hearing should have been 
held here. Id. 781-784. 


6/ The text of the carriage and nonduplication rule is appended 


hereto. 
Z/ Colorado Springs is within the predicted Grade B contour of 


the Denver stations. 


ac > 
The Commission found that it was in the larger maxykets 
| 
that UNF broadcasting is most likely to develop, and that in the 
larger markets there was "no dearth of service” and thus no immediate 


need for CATV as a source of independent (non-network) programs. By 
| 
I 


contrast it was the agency’s experience that in the smaller 
with their narrower economic base independent stations, either UHF 

or VHF, were not likely to develop in the face of competition from 
entrenched network affiliated stations in the same seritck, More- 
over as to those network affiliated stations, competition from CATV 
systems would not be destructive since the carriage and nonduplication 


gules maintained the station's program exclusivity in the area “and 


protection of a station's network programming should contribute very 
| 


substantially to insuring its continued viability.” Id. 783. In 
| 

this connection the Commission stated that in the unlikely event 
| 

such programming should become unavailable “remedial action? would 
| 


be taken. 


| 
Considering the present case in light of these determina- 
meth 
tions it seems clear on its face that this is the typical smaller 
market situation in which the rules and policies developed in the 
8/ 


proceedings discussed above should apply. The stations are all 


| 
network affiliated and the great bulk of their programming [comes 
.9/ 


from network sources. Under the nonduplication rule these programs 
| 


87 Indeed if anything, it is more favorable to the existing stations 
than most smaller market situations since they are long and_well- ; 
established VHF stations. 
_9/ Although the parties claim that only 55% of their programmingis network 
originated (Pikes Peak Br., p. 25, Metropolitan Motion for Stay, p. 55) 

the most recent renéwal applications for KOAA and KRDO show that their 
percentage of network programmingis, respectively, approximately 80% and 60%. 
(Metropolitan Motion for Stay, Exhibit E, pp.1-2). Indeed, their own 
Coe-Saunders Report indicates that approximately 72% of the market stations‘ 
total programing is network originated (R. 495). Network protection, of 
course, also extends to adjacent non-network advertising which is of necessi- 
ty covered by the nonduplication rule. KRDO admits that only 54% of its 
total revenue is not protected. (Br., p. 25, n. 19). | 
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will be available only over the local stations and the stations 
will, of course, be carried on the cable systems. On the other 
hand there are no independent stations in the area and the public 
thas has no source of such programming except via the CATV, which 
proposes to bring in programs from an educational station and an 
independent commercial station in Denver. 

We submit that where a problem has been examined as 
exhaustively as this one has, where more than five years of actual 
experience withi carriage and nonduplication provisions has been 
acquired, and where the agency has formated by rule conditions as 
to fair and reasonable competition which CATVS must observe, a 
hearing in which the very issues resolved in the rulemaking would be 
relitigated is totally unwarranted. United States v. Storer 
Broadcasting Co., 351 U.S. 192 (1956); N,B.C. v. F.C,C., 124 U.S. 
App. D.C. 116, 362 F.2d 946; WBEN, Inc. v. U,S., __ F.2d __ 

(C.A. 2, 1968) As the Court observed in the latter case, since 

the Comnission*s policies are "based upon the general characteristics 
of an industry, rational decision is not furthered by requiring the 
agency to lose itself in an excursion into detail that too often 
obscures fundamental issues rather than clarifies them." (Slip 


opinion, p. 2239). 


9a7 See also American Commercial Lines v. Louisville and Nashville 


R.R., 20 L. Ed. 2d 1289 (1968). 
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B. Petitioners have not Shown that_a Hearing was 
Required under Section 74.1109 or that_a 


Departure from the Rules was Required in the | 
Public Interest. 


Public Interest 
| 
In adopting the CATV rules the Commission recognized that 
from time to time an unusual case could arise in which procedures 


| 
or conditions in lieu of or in addition to those embodied in the 


regulations might be warranted, and it therefore adopted a rule, 
section 74.1109, prescribing the means for dealing with such situations. 
In essence this rule does no more than what the Comizeion wootd be 
obliged to do in any event, that is to consider a departure’ from the 
rules where applying them is shown to reach a result at odds with 
their purpose. In other words, section 74.1109 is essentially a 
recognition of the Commission's continuing obligation in the 
administration of its rules, to consider and rule upon individual 
requests which seek exemption from the rules or some sort of special 
relief. As such it is a waiver provision, similar to action 1.3 
of the rules, 47 CFR section 1.3, governing waivers in gerieral. 

C£., WBEN, Inc. v. U, S., __ F.2d ____ (C.A- 2, 1968, Slip. Op. 

p- 2246). In addition, the rule provides that no service |is to 
commence until a ruling on the merits has been made. See U.S. 


v. Southwestern Cable Co., U.S. , 88 Sup. Ct. 1994 | (1968). 


2 eee 


| 
The rule does not provide that hearings will be/held in 
1 . | 
any situation arising thereunder. On the contrary, the Commission 


2 ee] 
0/ The text of the rule is appended hereto. 


— 
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"feared that if evidentiary hearings were in every situation mandatory 
they would prove ‘time consuming and burdensome.’" U.S. v. Southwestern 
Cable Co., supra, at 2006 (1968), and intended that they would be held 
only “if they appear necessary or appropriate.” naege What 
the Comission contemplated was that disputed questions or requests 
for special relief would, in the ordinary course, be disposed of on 
the pleadings, and that the status quo would be maintained in the 
meantime. Id. In practice, and in line with the Commission's 
expectations, few hearings have been held under this provision. 
Thus, to characterize the rule, as petitioner Metropolitan 

does, (Br., p. 31), as providing a substantive rule which differs 
from the ordinary hearing provisions of section Lees ul only ina 
procedural detail is, we submit, quite ee — Indeed this 
Court has previously noted that requests for waivers filed pursuant 
to the rule should have considerable factual specificity. Channel 9 

acuse v. F,C,C., ___—s—«su.S. App. D.C. 385 F.2d 969 (1967). And 


ee 


the Commission itself has on several occasions described the kind of 
Gata that it required. See Central New York Cable TV, Inc., ll F.C.C. 
2¢ 150, 153 (1967), and Quincy Cablevision, Inc., 9 F.C.C. 2d 822 (1967). 


The reliance of the parties on Federal Broadcasting System 
v. Federal Commmications Commission, 96 U.S. App. D.C. 260, 225 F.2d 


560 (1955) for the statement that an evidentiary hearing is required 


when the Commission is presented with "an articulated statement of 


1l/ See also Second Report and Order, 2 F.C.C. 2d at 764. 


12/ This view, which the petitioners sppear to believe an accurate 
one, is that of former Commissioner Loevinger only. 
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some fact or situation which would tend to show, if established,” 

that authorization of the CATV would contravene the public |interest, 

is plainly erroneous on three counts. First, that test was articulated 
under section 309 of the Act, 47 U.S.C. section 309, and consequently 
concerned a claim of a statutory right to a hearing. Further, the 
statute was subsequently amended in 1960 to specify a higher standard 
of proof, end the Federat Broadcasting System test was explicity dis- 
earded by ree And thirdly, as we have shown above, the 
inapplicability of that standard is rooted in the very regulatory 
scheme involved here, in which the Commission in a rulemaking pro- 
ceeding found that (1) in the normal course CATV service ih a market 
such as this one does not pose a threat to the network affiliated 


VHF stations so long as carriage and nonduplication protection is 


afforded the broadcasters, am (2) that there is little likelihood 


that UHF will be established to provide additional non-network 
14/ 
programming in markets of this size. To obtain a hearing petitioners 


| 
a 
37 See S. Rept. No. 690, 86th Cong., lst Sess., p. 3. 47 U.S.C. 
section 309(d) (1) now specifies that a petition to deny must “contain 
specific allegations of fact sufficient to show . . . that a grant of 
the application would be prima facie inconsistent with" the public 
interest. | 
14/ For all these reasons Carroll B oadeasting Co. v. F.C.C., 103 
U.S. App. D.C. 246, 258 F.2d Q40 (1958), and Folkways Broadcasting Co. 
v. F.C,C., 126 U.S. App. D.C. 123, 375 F.2d 299 (1967), are not in 
point. Those cases concern situations which have always been considered 
on a case-to-case basis, whereas in the present proceeding there has 
already been a determination that the relief requested is unnecessary 
and the party seeking the special relief accordingly has the burden not 
present in the ordinary Carroll situation of demonstrating that the 
general policy determination is inappropriate on the individual facts 
presented. Therefore, while the issue in a case such as [this one is 
essentially the same as that in Carroll, as the Commission has itself 
noted, the showing which could be adequate in a Carroll situation might 
not be in a below 100 market CATV case. Kansas CATV, Inc.|, 12 Pike and 
rot her, RR. 24 288, cited by Pikes Peak, does not hold that the 
standards for the two situations are identieal,-and further involves 


an application for licensed radio facilities--unlike the present case. 
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were obliged to overcome these determinations and show that they are 
met valid in this situation. United States v. Storer Broadcasting Co., 
351 U.S. 192 (1956). Buckley-Jaeger Broadcasting Co. v. F.C.C., __ 
eS ADP ED. Cee eno Cee (IO) I 

Finally, considering whether the agency abused its discretion 
in refusing to hold a hearing, the magnitude of the task confronting 
the Commission in its regulation of CATV is, we believe, a relevant 
consideration. Presently, there are some 209 petitions involving 
section 74.1107, the mandatory hearing provision for systems in the 
top 100 markets seeking to import distant signals; and some 310 
dealing with special relief of the kind requested here. In adopting 
section 74.1109, the Commission made clear (2 F.C.C. 2d 764) that 
it was not embracing a procedure ae, would require hearings “even 
if the administrative heavens me 

In the absence of statutory requirements the Commission has 
wide discretion in the fashioning of its procedures. F,C,.C. v. 
Schreiber, 281 U.S. 279 (1965), and the expeditious conduct of its 
affairs is a public interest consideration that the agency may 
properly take into account, 47 U.S.C. 154(j), F.C.C. v. WIR, 337 U.S. 
265 (1949). Thus, the number of controversies which the Commission 
is beingcalled on to resolve in this area is itself a factor mili- 
tating in favor of proceeding by ruie to the extent possible and of 
resolving controversies arising thereunder on the basis of the papers 


submitted. Construing a statute in light of the claim that it required 


15/ WBEN, Inc. v. U.S., supra, slip op. 2237. 
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an evidentiary hearing, the Second Circuit recently observed that 
“in resolving the conflict it is well to remember that Congress 

| 


could hardly have intended to deprive administrative agencies of 
| 


ability to administer. See Permian Basin Area Rate Cases, 36 U.S. 


L.W. 4337, 4344 (U.S. May 1, 1968)." WBEN, Inc. v. U. S., supra, 

slip op. 2238. We think the same observation can be made here 

with respect to the Commission's rule, and that under the circum- 
| 


stances the Commission's disposition of the instant matter without 


hearing was well within the latitude permitted by this rule. 
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1. Impact Of The Proposed CATV Service On The 
Existing VHF Licensees. 


Since the market involved here is not in the top 100, 
the burden was on the petitioners to show that the conclusions 
reached in the wwlemaking were not valid as to their stations. 
Their showing in this respect consisted almost entirely of the 


"Coe-Saunders™ report, prepared by a team of communications 


16. 
specialists at Ohio University (R.372-499). This study, which the Commission 


found to be replete with erroneous assumptions, self-serving 
conclusions and factual omissions, indicates that advertising 
revenues in the market may be expected to grow at the rate of 

more than $100,000 annually (8.458). It also indicates that in 1966 
the combined pre-tax profits of the three market stations was 
approximately $190,000 R450). We believe this figure is of little 
value as an accurate estimate of profitability, primarily because 
of the omission of depreciation figures. In fact, an examination 
of these depreciation figures for the years 1963-1966 shows 

that for each station annual depreciation has increased considerably--in 
one case practically doubling--and that in 1966 cash flow for 

the three stations (i.e. profit or loss plus depreciation) totalled 
almost $500,000. 


16/7 The full title is: “An Analysis of the Colorado Springs-Pueblo 
Television Market: Its History, Status, and Future.” 
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The parties have argued that (a) they did not know such 
depreciation figures would be required, (b) the figures are of no 
value anyhow, and (c) the concept of "depreciation practice™ is 
one which is "incomprehensible." We think the Quincy test cited 
supra at p. Or er adequate notice that a full financial showing 


should be made. As to the second and third argument, they are 
| 


so disingenuous as to be well-nigh absurd. If the amount |of cash 
flow being assigned as an expense (i.e. depreciation) is not 
| 


rationalized in the financial analysis provided, any income figure 
| 
| 
| 
If the parties have substantial fears for their |own 
| 


arrived at is of little probative value. 


survival or ability to properly serve the public we do not know 


| 
why they failed to provide a fuller picture of their economic 


condition. However, even if we accept the $190,000 figure as 


a fair estimate, petitioners have still failed to show Likely 
1s/ 
injury from the CATV. Thus, on the basis of their own, - 


17/7 Both petitioners argue throughout that they were somehow 
surprised by the Commission's Central New York Cable TV decision, 
ll F.C.C. 2d 150, released in December of 1967 in which the test 
for section 74.1109 showings was, they claim, first set forth. 

In fact, the test was adopted as early as September in the 

Quincy case which is quoted in the Central New York opinion. 

In any event, their showing simply does not comply with the 
requirements set out above. 

18/ In its reply to respondent's Opposition to the motions for 
stay, Pikes Peak argued that the record showed an income [drop in 
1967 from $190,000 to $76,000. The latter figure was not mentioned 
in the Coe-Saunders report, and in fact had not been submitted to the 
Commission at the time of its decision. In any event, assuming 

its accuracy, we believe it is just this sort of unexplained and 
rather substantial variation in reported income which suggests 

the necessity for a fuller revelation of financial circumstances. 
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submissions, petitioners are doing well, and their prospects are 

bright. The Report cautions, however, that the introduction of 

a CATV system would draw some revenue away from the licensed 
Table III to Exhibit H of the Study (R. 474) provides specific 
the predicted loss of revenue due to CATV activity, 

assuming various degrees of "defection" of local IV homes to the 

Denver signals. At the present time, the record does not show 

what Vumore’s penetration is, but assuming a gradual increase 


over the next few years to 50%, and assuming a defection percentage 
i3/ 
of 50%, it can be seen that the revenue losses caused by 


CATV will be approximately offset by general increases in 
available revenue in the market in the next four years. As each 


of the stations averaged a profit, before taxes, of $63,000 in 


1966, it is therefore fair to assume they will remain viable, and 


continue to provide their present level of local service to the 


19/ The Seiden Report, An Economic Analysis of Community Antenna 
Television Svstems and the Television Broadcasting Industry 


(1965), indicated that even in New York City, with three independent 
signals, only 9% of the viewers during prime time are tuned to 
non-network stations. See Second Report and Order, 2 F.C.C. 2d 

at 772 n.Su. Since only one of the five Denver signals will be 

2 commercial independent, and the others already place predicted 
Grade B signals over Colorado Springs, the 50% defection figure 

is, we suggest,unrealistically high. We have used it, however, 

to indicate that even on such a hypothesis, there will be no injury. 
If the minimum figure given by the table were employed, (30% defection) , 
then the loss would be only $245,000, less than Coe-Saunders’ 
projected revenue increase in three years. Indeed, there is no 
explanation offered for using 30% as the minimum cut-off percentage. 
Furthermore, Table H is predicated entirely on an analysis taken 
from experience! in the Bakersfield market, one which is dissimilar 
to the Colorado Springs-Pueblo market in a number of significant 
respects. See infra, p. 29. 
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community. Any other conclusion is pure speculation and not 
20/ | 
supported by a fair reading of the record. 


We think, therefore, the conclusions in the Second 
| 


Report and Order, that network affiliated VHF stations will be 
adequately protected by the carriage and nonduplication provisions 

of the rules were not effectively overcome by the petitioners, 

even to the extent necessary to justify a hearing on the question. 

And while petitioners claim that nonduplication protection will 

not suffice because almost 70% of their revenue comes from non-network 
sources, the Coe-Saunders study itself notes that wtelevision 

stations in the Colorado Springs-Pueblo market receive an atypically 


high percentage of their revenues from network sources (22.0 per cent 


as compared to 16.6 per cent). (R. 394) Accordingly, if © 
the general conclusion reached in the rulemaking is a Pee ati 
one, and petitioners have not even suggested it is not, much less 
shown it is not, then these stations will actually macetve more, 
and not less, benefit than will the De station from the 


nonduplication provision of the rules. 


| 
207 In fact, one of the petitioners here has already assigned its 
license to an assignee which has joined it both before the Commission 
and in this Court. The price of the station was more than one 
million dollars, and presumably nted honest business judgment 
as to the future potential of the facility. The assignment application 
was filed with the Commission on September 29, 1967, subsequent to the 
filing of Vumore's notice of its intent to commence service. 
21/ We also note that according to the study, the market stations 
receive an unusually high percentage of their revenue from local 
advertisers (36.6 per cent as compared to 23.7 per cent), (R. 394) 
These local advertisers, less likely than advertisers 
with a wider geographic sales area to di time purchases 
to the Denver stations where rates are 
continue to receive coverage on the market stations. 


Supra- 
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Finally, the limited value of the Coe-Saunders study 


is perhaps most clearly illustrated in the basic contradiction 


between the report's conclusion that CATV will have a "severe" 
(2. 14) impact on all television stations in the market and its 
observation that CATV subscribers would have "little in the way 
or increased program choice.” (p. 22) 

A further point which should be mentioned is one of 
@ practical nature: what the petitioners seek here is an evidentiary 
hearing on issues somewhat speculative and not Susceptible of proof: 
might the introduction of CATV injure the existing VHF network 
aiiiliates. As the petitioners made virtually no prima facie 
case for the short run, but relied rather on long term projections 
concerning possible events three or four years hence, the question 
is whether an evidentiary hearing is likely to be useful at all, 
or if it has some marginal utility, whether its advantages would 
be great enough to warrant the expense and delay which a multiparty 
hearing on such elusive questions would inevitably entail. We 
think not, and we submit that this is exactly the kind of situation 
envisioned by Judge Leventhal when he observed that actual experience 
with a given set of circumstances will often be infinitely more 
valuable than years of hearing in assessing the impact of new 


arrangements. See American Airlines v. C.A.B., 123 U.S. App. D.C. 


= 25s | 
| 
| 


310, 319, 359 F.2d 624, 633 (en banc) (1966), cert. denied 385 U.S. 
22/ ! 
843. 


| 
| 

It also bears emphasis that when and if Vumore decides to 
carry distant signals on its system, it will be required, under the 
rules, to provide new notice to the television stations, and a new 
opportunity to protest the proposal will arise. At that time, the 
impact of the carriage of the local signals will be a matter of record, 
and not sheer self-serving conjecture, as it is now. Likewise, when 
and if Vumore proposes some form of pay TV, under Section 74.1109 the 
existing stations may seek relief from the Commission and ss already 


22a/ 
valid when such relief is sought. 


| 
Finally, we emphasize that should the petitioners find that 
they are being seriously hurt by the operation of Vumore's system, 
| 
| 
the way is open for them to return to the Commission seeking 


| 
relief based on a factual showing of injury. As the Second Circuit 


Court of Appeals recently noted in a case involving new yules 
| 


| 
governing the operation of AM stations during presunrise /hours, 
| 
those stations which are likely to be seriously injured may 
| 


| 
always seek special relief if the circumstances in practice 
| 
prove to be different than those predicted by the Commission. 


a me | 

22/ Petitioners have not suggested what further proof they would 
like to present to the Commission in the evidentiary hearing they 
demand, and as the Commission has already determined that) the 
quantum of material submitted was inadequate to justify any relief, 
we submit that the burden of a long and costly hearing is! totally 
unnecessary here. . 
22a/ The respondents note that the full scope of the Commission's 
jurisdiction over\pay television has not been passed on by the courts. 
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F.2d (2nd Cir., Case No. 346 et al., 


» 18, 1986S, slip op., pp. 2246, 2249. See also Permian 
2 
3.S. _ , 88 S. Ct. 1994 (1968). 


2. m Of CATV Proposal On Potential UHF Development 


The second major substantive issue in this proceeding 


is the question of the likely impact of the CATV proposal on the 
prospects for UHF development in the market. Respondents do not 
take issue with petitioners’ discussions on this question insofar 


as those discussions concern the Commission's oft expressed 


concern for the development of UHF television. We do dispute, 
however, that the action taken-below will have an inhibiting 
effect on UHF development. The Commission specifically found 
here that the prospects for UHF television in this market were 
not good. It not only noted that no interest has been shown in 
any of the three UHF allocations, but also observed that there 


is no indication of any future interest. In these circumstances, 


23/ Petitioners have suggested that once the service is established 
the Commission would be unlikely to order its discontinuance. 

The Commission clearly would have the power to do so, however, and 
it must be assumed that whatever steps are necessary to protect 

the public interest in this situation would be taken. Moreover, 
there are forms of relief other than discontinuance of service that 
could be authorized on a proper showing of need. Thus, the 

period of nonduplication could be extended from same day protection 
to fifteen or thirty days. (As originally adopted, the rule 
afforded nonduplication for fifteen days before and after 
presentation of the same program on the local station, 38 F.C.C. 

at 742} Other restrictions on the program service could also be 
ordered, section 74.1109(a). Presently, however, petitioners seek 
nothing less than an outright prohibition on the establishment of 
CATV service. This the Commission has found unwarranted on the 
basis of the data before it. 


“. 27 - 
to engage in a long, costly, and theoretically oriented hearing 


| 
would be administratively unsound and of no practical value. The 


determination that no UHF development is likely here is, | furthermore, 
| 


in line with the Commission*s observation in the Second Report and 


Order that: \ 


In markets below the top 100, the independent 

UHF (or VHF) station is much less likely to develop; 

the stations in such markets are apt to be three or 

less in number and network affiliated. 2 F.C.C. 725 

at 783. ! 
This market has in fact three network affiliates and accordingly 

| 2 

falls within the general conclusion reached in the rulemaking. 

The petitioners argue, however, that the Coe-Saunders 
study demonstrates that UHF development is likely within three or 
four years and that on this basis a hearing is required under the 
applicable pleading standards. Here again, however, the Coe-Saunders 
study is more assertive than convincing and relies on mach that is 


questionable or in fact incorrect. 


The Coe - Saunders study confidently predicts 


| 
| 
that a UHF station could develop in the market by 1972 based 
| 
| 


on an estimate of the total revenue which will then be 


2/7 Significantly, the Smallest market in which a UHF station 
competes with three VHFs is presently Lynchburg-Roanoke, Virginia, 
a market with well over three times the number of television 
households as Colorado Springs-Pueblo, Television Facthook $38, 
1968-69, pp. 4Oa-4la. 
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available and the assumed ability of the station to reach 15% of 
the audience. (2. 459) However, the study does not examine what the cost 
of obtaining 15% of the audience would be, i.e., the programming, 
sales, and similar expenses. Accordingly, the assumption that 
the UHF could reach 15% is based on nothing but sheer eee 
There is virtually no other material in this record 


which suggests any reason to assume that UHF activity in Colorado 


Springs-Pueblo is likely. It must be remembered that the three 


UHF allocations to those communities are contained in a nation-wide 


table of assignments and do not represent a settled determination 
oi the Commission that such stations are necessary or that they 
will be applied for. That table is replete with unused assignments, 
VHF as well as UHF, in the western half of the country where 

the distance between various communities made it possible to 

assign channels liberally. Accordingly, the undoubted Commission 
concern for UHF development has little bearing on the facts of 


this case. In numerous instances the Commission has found that 


257 It is contrary, moreover, to the conclusions reached in other 
studies. Thus, for example, the Seiden Report indicates (p. 88) 

that a station must serve at least 25,000 TV homes to have somewhat 

less than a 66-2/3% chance of survival. In 1966 there were 
approximately 130,000 TV homes in the market. 15% of that figure 

is only 20,500 homes, not the 25,000 Seiden estimates are needed. 

And we note that there is no independent UHF development today in 

any market comparable to the projected size of this market in four years. 


The Seiden Report, An Economic Analysis of Community Antenna Television 
Systems and the Television Broadcasting Industry (1965) was prepared 


for the Commission by Dr. Martin Seiden, an economic consultant. 
It was considered by the agency in the proceeding which led to the 
adoption of the CATV rules, 38 F.C.C. at 684. 
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| 
notwithstanding a UHF allocation to a particular market, the 


| 
prospects for such service are highly remote. See, €-Z-, Kansas 
| 


CATV, Inc., supra. In fact, because three VHF network stations 


el 


already exist in the market the likelihood of UHF development is 
substantially less than would ordinarily be the case in a market 


of this size. 


In arguing that CATV entry would have a serious impact 
on a UHF station, the Coe-Saunders report relies on the Bakersfield 
market by way of analogy. The Commission's Memorandum Opinion and 


Order, however, details a number of ways in which that market is 
| 


not a fair comparison. It notes, for example, that Bakersfield 


has had a history of economic difficulties. The CATV system 


involved there carried four independent signals whereas the Vumore 
26/ 


proposal will carry only one such commercial signal. 


Nor would an evidentiary hearing be useful on this issue. 
We do not understand how the petitioners propose to prove in an 
evidentiary hearing that a UHF station will be applied for in this 
market. Essentially the question is not a factual dispute! but a 
matter of applying an informed judgment to the facts. The Commission's 
rulemaking conclusion that UHF would not be likely to Beveiop in the 


| 
smaller markets was reviewed in light of the data submitted here and was 
| 


reaffirmed. Petitioner has not shown that this result was unreasonable. 
| 


26/ Furthermore, ARB noted that the data relied on for the Bakersfield 
Study “are below ARB minimum standards . . .[and should be used] as 
indicative only." Yet Coe-Saunders, ignoring this caveat, claim that 
the "results of this analysis prove conclusively that the |cable has 

been instrumental in these drops in ratangs." (R. 469) (Emphasis added.) 
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II. PETITIONERS HAVE FAILED TO SHOW THAT AS TO 


OTHER MATTERS THEY HAVE RAISED THE COMMISSION 
ABUSED ITS DISCRETION IN DENYING THE RELIEF 


REQUESTED. 

In addition to the question of the impact which the 
introduction of CATV service might have on broadcasting in the 
Colorado Springs area, petitioners raise a variety of other 
issues. These are dealt with below under topical headings 
corresponding to those employed in petitioners’ briefs. We 
believe that several of these, e.g., the so-called "absence of 
affirmative findings” issue (Metropolitan Br. p. 43, Pikes Peak 
Br. p. 47), are not encompassed within the question as stated in 
in petitioners’ briefs, whether the refusal to hold a hearing was 
arbitrary and capricious, and may properly be disregarded by the 
Court. We have nevertheless responded to each of the arguments 
raised. 


A. Refusal to Consolidate the Colorado Springs and 
Pueblo Proposals was not Unreasonable. 


Both petitioners argue that the Commission erred in not 
consolidating the present case with numerous other CATV matters 
which are now before the Commission in various procedural stages 
and affecting Pueblo, Denver, Boulder, and other communities in 
the state. We believe the Commission quite properly refused to do 


so. While the cumulative impact of more than one CATV ina munici- 


pality or in the surrounding metropolitan areas has on occasion 


been set for hearing in a consolidated proceeding, there were sound 


policy reasons for not doing so here. 


= 1s 


The Denver CATV proposals, which must be considered under 


section 74.1107 of the rules, involve, of course, different problems, 
| 


as the entire Second Report and Order makes clear. The Commission 


has consistently declined to consolidate 74.1107 and 74.1109 pro- 


ceedings simply because there is some geographic proximity, and no 
sufficient reason was advanced for departing from the poli¢y in this 
ease. The case relied on by petitioners, Delaware County Cable 
Television Co., et al., 12 F.C.C. 2d 529 (1968), is distinguishable 
on its facts. In that case systems proposing the importation of 
distant signals in below 100 markets were consolidated for) hearing 
with athers involving major markets, but systems not proposing to 
carry distant signals were not consolidated. Here, of course, there 
is no proposed carriage of distant signals. And we note that while 
for purposes of consolidation the parties below strenuously argued 
that Denver and Colorado Springs-Pueblo are one television! market 


in their briefs both parties take the contrary position. Metro- 


politan states: "Colorado Springs and Pueblo (Colorado) constitute 
a single integrated television market, entirely separate from Denver 
and other TV markets in the state of Colorado." (Br. p. 8) And see 
Pikes Peak Br. p. 20. | 
Secondly, the Vumore proposal had been on file alnost six 
months when the most arguably relevant additional proposal, that 
for Pikes Peak, was filed. Under the terms of section 74.1109 (£) 
of the rules, requests for special relief under that section, 
because they invoke an automatic stay provision, are to be treated 
expeditiously. 
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It is also argued that while the Commission indicated in 
its Memorandum Opinion and Order that it would consider the Pueblo 
proposal's impact to the extent possible in its decision, that 
system is not referred to again. However, the Coe-Saunders report, 
which is treated by the Commission at great length, was by design 
a study of both cities as a single market entity. Metropolitan 
argues, however, that Interstate Broadcasting Co. v. F.C,C., 

109 U.S. App. D.C. 190, 285 F.2d 270 (1960) is in point. There 

the Court reversed a Commission decision denying a licensee standing 
to protest successive minor incursions into its service area. But 
here, on the contrary, petitioners had every procedural opportunity to 
which they were entitled under the rules, and there is no issue 

of electrical interference with a licensed service area, as was the 
case in Interstate. 

B. Petitioners’ Showing Regarding Grade B Service from 


Denver was insufficient to Require a Finding that 
Such Service was not Present_in Colorado Springs. 


The parties also argue that the Commission erred in rejecting 
their claim that predicted Grade B service from the Denver stations 
was not in fact present in the market. However, the Commission has 
held that when such an argument is made, it must be supported by an 
engineering showing. Shen-Heights, 11 F.C.C. 2d 815 (1968). This 
decision was handed down in February ‘of 1968, one month after the 
Coe-Saunders study was begun, and one month before it was sabmitted 
to the Commission. Accordingly, there is no legitimate argument 


that the parties were surprised by it. Furthermore, predicted Grade 


B service is assumed to exist, and in fact the rules provide that 
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systems located within any Grade B service must carry it on their 
cable. See Hall v. F,C,C., 99 U.S. App. D.C. 86, 237 F.2d 567 


(1956). : 


Nor is reliance on footnote 69 of the Second Report and 
Order concerning Grade B overlap between two adjacent cities helpful. 
That note refers specifically to "major markets” (Emphasis added) . 
Colorado Springs-Pueblo is not a major market. And similarly, 
Midwest Television, Inc., 8 Pike and Fischer, R.R. 2d 278 (1966), 
on which Metropolitan relies, involved a Grade B overlap in San 
Diego, a top 100 market. The Delaware County Cable Television Co., 
et al. proceeding, supra, is also distinguishable. There the 
_system carrying distant signals in addition to the Grade B 
signals were set for hearing. Those systems, like Vunore’s, with 


-no such distant signal proposals, were not set for hearing. 
| 


In sum, contrary to petitioners" assertions, there simply 
is no record evidence that Grade B signals cannot be received in 
the market and the Commission's determination here is in line with 

its precedents. As the Shen-Heights decision, supra, = clear, 
the showing of a lack of such service must be made on an) engineering 
basis and must show there is no such service anywhere in the com- 
munityo” this holding was specifically affirmed in a recent CATV 
case presenting similar, though not identical problems of proof 
37 And indeed in Shen-Heights the Commission stated that even 


where a Grade B signal is not actually present, carriage) of the 
station by a CATV can be required, 11 F.C.C. 2d at 818. 


- 34 - 


and interpretation of the CATV rules. See Wheeling Antenna Cable 


Co. Wa BS. eed (4th Cir., Case No. 11,649, decided 
February 28, 1968), where the Court upheld a Commission holding 
that if predicted service of the relevant strength is available 


anywhere in the community, carriage of the signal’ is mandatory. 
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C. ‘The Commission*s Decision Adequately Set 
Forth The Reasons For its Action. 


Both petitioners argue that in various respects the 
Commission's decision here is inadequate, and fails to articulate 
the reasons for the action taken. We think neither party has 
demonstrated the soundness of their arguments. The Memorandum 
Opinion and Order under review here is some ten pages in length 
and treats extensively the basic questions presented as well as the 
Coe-Saunders report. Aside from this, however, we emphasize that 
the parties here sought an exemption from the operation of a rule 
which had been adopted in a most lengthy and thorough rulemaking in 
which the entire subject of CATV impact had been carefully analyzed. 
We think the law is clear that an agency is not required, whenever 
an exemption from one of its rules is requested, to repeat mechanically 
each of the considerations relied upon, in order to justify the 
denial of relief. Federal Power Commission v. Texaco Incl, 378 
U.S. 33 (1964). U.S. v. Storer Broadcasting Co., supra; conley 
Electronics, Inc. v. uss.» ___ F.2d ___ (10th Cir., Case No. 9503, 
decided May 10, 1968). See N,B,C, v. F,C.C., 124 U.S. App. D.C. 
116, 362 F.2d 946 (1966), where this Court stated that when a 


28/7 Presque Isle Tv, Inc. v. U,S., 387 F.2d 502 (ist Cir.,| 1968), 

on which the parties rely, is not to the contrary. There |the 

Commission had acted on a request for special relief which sought 
nonduplication protection of a nature considerably more extensive 

than that provided for in the rules, and acted in a factual setting 

to which the Commission had not specifically addressed itself in the 
broad rulemaking. Accordingly, greater specificity in the reasons 

for the action was required. The present situation is not comparable 

and was properly distinguished by the Fourth Circuit in a jcase 

analogous to this one. Wheeling Antenna Co. v-_U,S.» Rel Fo2deeaas (1968) . 


| 
\| 
| 
| 
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question arose which has already been dealt with in a general rule- 


making, the Commission "should not be required to write, as it were, 
on a tabula rasa . . -" 362 F.2d at 995. 

Finally, the argument is made that the Commission erred 
in not making affirmative findings as to the public interest in 
Colorado Springs. However, the service offered by Vumore is the 
kind which the Commission has found to have the potential for 
considerable public benefit by providing, as a supplementary service, 
a wider diversity of program choice and by improving the quality of 
the signal which can be received by the public 2 F.C.C. 2d at 745. 
See also First Report and Order, 38 F.C.C. 683, 725 at 698. Moreover, 
the whole thrust of the Second Report and Order and the primary 
purpose for asserting jurisdiction over the CATV industry was to 
assure that the public interest would be safeguarded. "The present 
rules,” the Commission stated, "are our best judgment of what the 
public interest calls for” 2 F.C.C. 2d at 786. The CATV proposal 
here complies with these rules and has been examined in other 
respects in light of the pleadings filed in the proceeding below 
and has been found consistent with the Commission's regulatory 


scheme. Surely nothing more than this is required. 
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D. jtioners Have Not Shown That The Commission's 


Pet 
| 


Refusal To Hold A Hearing On The Questions Oz | 


Concentration Of Control and Pay Television 


Was Arbitrary. 
It is argued by both petitioners that the Commission erred 


in not setting the Vumore proposal for hearing on the question 


whether the Vumore system in conjunction with other commonly, 


controlled CATV and communications properties aid not eereeent an 
undue concentration of control of communications media. The Commission 
alluded to this matter in its Memorandum Opinion and Order and noted 
that it pee such matters under study in a rulemaking (Docket No. 
17,371) aan this being the case, the present proceeding was not one 
in which full exploration of the issue was either appropriate or 
necessary. It also observed that there was no ee cereke within 


the particular market. | 


We believe this was a reasonable exercise of discretion. 


There is nothing in the Commission's rules which currently a 
ownership of CATV facilities in conjunction with other kinds of 


communications media or limits the extent of CATV ownership. Whether 
| 


or not to set the matter for hearing in an adjudicatory setting when 


there is pending a general Notice of Inquiry is plainly a matter of 
| 


procedural discretion which should be reversed on appeal only when 
| 


297 Notice of Inquiry in Docket No. 17,371, 7 F.C.C. 2d 853 (1967)- 


=o 
the decision is manifestly unreasonable. American Commercial Lines 
v. Louisvilte and Nashville R. R., U.S. > 20 L. Ed. 2d 1289, 


1303 - 1304. @968). Pottsville Broadcasting Company 


v- E.C,C., 309 U.S. 134 (1940); Coastal Bend Television Co. v. U. ULS., 
SS U.S. App. D.C. 251, 234% F.2d 686 (1956). There is simply no 
showing here that the concentration issue has any bearing on the 
likely impact of CATV on free television nner 


The petitioners also contend the potential for pay IV 
inherent in the 20-channel cable proposed by Vumore raises an issue 
which should have been set for hearing. The Commission held to the 
contrary, however, noting the possibility of pay-TV service by 
Vumore was completely speculative, that certain kinds of pay-IV 


were prohibited by the terms of the franchise, and that it had 


determined in the Second Report and Order, 2 F.C.C. 2d 725 at 777-778, 


that pay-TV was not a sufficient threat in the below 100 markets to 


merit the adoption of rules governing the matter and that the 


petitioners had failed to overcome the policy considerations relied 


on in the Second Report and Order on this point. We submit this is 


a rational and a reasonable conclusion and that petitioners have 


30/ The present CATV proposals do not involve microwave facilities 
and accordingly the licensing functions of the Commission are not in 
issue here. For the same reason, the Commission has declined to add 
such an issue in other non-microwave eases. See, e.g., Central New 
York Cable-TV. Inc., 11 F.C.C. 2d 150, appeal pending sub nom. Channel 9 
Syracuse, Inc.'v. F,C,C., Case No. 21,599. Compare General Electric 
Cable Vision Corp.,10 F.C.C. 2d 198 (1967), involving inter alia 
microwave applications which were set for hearing on the concentration 


issue. 


ee 

not shown the contrary before this Court. Should the question of 
pay-IV service on the Vumore system become an emergent one, the 
Commission action here would not foreclose consideration of that 


question, At this point, however, the issue is simply premature. 


eG 
31/ The parties also argue that the Commission erred in disposing 
of their contentions as to translator operations by stating that such 
questions were irrelevant. ading of the 
Commission*s order on this point (R. |conelusion 
of irrelevancy went only t 
should be considered simultaneously 
pending on the subject of translators 
Docket 15971, has now been concluded 
and Order has been issued. 13 F.C.C. 2a 305 (1968). 
in that Report and Order which suggests the relevance of the questions 
presented in this ease. Since a translator is a passive! mechanical 
device, it is hard to understand what particular significance the 
effect of the Vumore proposal on their operations would have. If 
the Commission correctly found that the master stations would not 
ffer a loss of program quality, it is necessarily 
by the same token, if 
its error as 
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CONCLUSION 


the foregoing reasons, the Commission's decision 


should be affimmed. 
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APPENDIX 


SECTION 74.1103 REQUIREMENT RETATING SO_DTS' 
OF TELEVISION SIGNALS BY COMMUNITY ANTENNA TELEV STON 
SYSTEMS. 


No conmunity antenna television system shall supp 
its subscribers signals broadcast by one or more television stations, 
except in accordance with the following conditions: 


(a) Stations required to be carried. Within the limits 
of its channel capacity, any such CATV system shall carry the signals 
of qerating or subsequently authorized and operating television : 
broadcast and 100 watts or higher power translator stations in the 
following order of priority, upon the request of the licensee or 
permittee of the relevant station: | 


(1) First, all commercial and noncommercial educational 
stations within whose principal community contours the system or 
the community of the system is located, in whole or in part; 


(2) Second, all commercial and noncommercial educational 
stations within whose Grade A contours the system or the commmnity 
of the system is located, in whole or in part; 


(3) ‘Third, all commercial and noncommercial educational 
stations within whose Grade B contours the system or the commmnity 
of the system is located, in whole or in part; and 


(4) Fourth, all commercial and noncommercial educational 
translator stations operating in the community of the system, in 
whole or in part, with 100 watts or higher power. | 


| 
Exceptions. Notwithstanding the requirements of 
paragraph (a) of this section, | 


(1) The system need not carry the signal of any station, 
if (i) that station's network programing is substantially duplicated 
by one or more stations of higher priority, and (ii) corning it 
would, because of Limited channel capacity, prevent the system from 
earrying the signal of an independent commercial station or a non- 
commercial educational station. 

| 


(2) In cases where (i) there are two or more signals of 
equal priority which substantially duplicate each other, ‘and (ii) 
carrying all such signals would, because of limited channel capacity, 
prevent the system from carrying the signal of an independent commercial 
station or & noncommercial educational station, the system need not 
carry all such substantially duplicating signals, but may select among them 
to the extent necessary to preserve its ability to carry the signals 
of independent commercial or noncommercial educational s ations. 


i 


(3) |The system need not carry the signal of any television 
mslater station if: (i) The system is carrying the signal of the 
siginating station, or (ii) the system is within the Grade B or 
hie cher priority contour of a station carried on the system whose 
programing is substantially duplicated by the translator; PROVIDED, 
HOWEVER, That where the originating station is carried in place of 
the translator ‘station, the priority for purposes of paragraph (e) 
of this section shall be that of the translator station unless the 


priority of the originating station is higher. 


(%) In the event that the system operates, or its community 
is located, within the Grade B or higher priority contours of both a 
satellite and its parent station, the system need carry only the station 
with the higher priority, if the satellite station and its parent 
station are of ‘equal priority, the system may select between them. 


(ec) ‘Special requirements in the event of noncarriage. 


Where the system does not carry the signals of one or more stations 
within whose Grade B or higher priority contour it operates, or the 
Signals of one or more 100 watts or higher power translator stations 
located in its community, the system shall offer and maintain, for 
each subscriber, an adequate switching device to allow the subscriber 
to choose between cable and noncable reception, unless the subscriber 
affirmatively indicates in writing that he does not desire this device. 


(4) Manner of carriage. Where the signal of any station is 
required to be carried under this section, 


(2) \'The signal shall be carried without material degradation 
in quality (within the limitations imposed by the technical state of 
the art); 


{2} ‘The signal shall, upon request of the station licensee 
or permittee, be carried on the system on the channel on which the station 
is transmitting (where practicable without material degradation); and « 


(3) ‘The signal shall, upon the request of the station licensee 
or permittee, be carried on the system on no more than one channel. 


(e) Stations entitled to program exclusivity. Any such 
system which operates, in whole or in part, within the Grade B or 


higher priority contour of any commercial or noncommercial educational 
television station or within the community of a fourth priority tele- 
vision translator station, and which carries the signal of such station 
shall, upon request of the station licensee or permittee, maintain the 
station's exclusivity as a program outlet against lower priority or 
more distant duplicating signals, but not against signals of equal 
priority, in the manner and to the extent specified in paragraphs (f) 
and (g) of this section. 
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(£) Program exclusivity; extent of protection. | Where a 
station is entitled to program exclusivity, the CATV syst 
upon the request of the station licensee or permittee, re 
duplicating any program broadcast by such station, on the ‘same day 
as its broadcast by the station, if the CATV operator has received 
notification from the requesting station of the date and time of its 
broadeast of the program and the date and time of any broadcast to 
be deleted, as soon as possible and in any event no later than 48 
hours prior to the broadeast to be deleted. Upon request |of the 
CATV system, such notice shall be given at least 8 days prior to 
the date of any broadcast to be deleted. 


(g) Exceptions. Notwithstanding the requirements of 
paragraph (f) of this section. 


(1) The CATV system need not delete reception of a network 
program if, in so doing, it would leave available for reception by 
subscribers, at any time, less than the programs of two networks 
(including those broadcast by any stations whose signals are being 
carried and whose program exclusivity is being protected pursuant 
to the requirements of this section) ; : | 

| 
| 

(2) The system need not delete reception of a network 
program which is scheduled by the network between the hours of 6 
and 1l p-m., eastern time, but is broadcast by the station requesting 
deletion, in whole or in part, outside of the period which would 
normally be considered prime time for network programing! in the time 
zone involved; | 

| 


(3) The system need not delete reception of any program 
consisting of the broadcast coverage of a speech or other event as to 
which the time of presentation is of special significance, except 
where the program is being simultaneously broadcast by a station 


entitled to program exclusivity; and 
| 


(4) The system need not delete reception of any program 
which would be carried on the system in color but will be broadcast 
in black and white by the station requesting deletion. 


Tr CABLE TO PETITIONS FOR 
WAIVER OF THE RULES, ADDITIONAL OR DIFFERENT REQUIREMENTS 
AND RULINGS ON COMPLAINTS OR DISPUTES. 


{a} Upon petition by a CATV system, an applicant, permittee, 
or licensee of a television broadcast, translator, or microwave relay 
station, or by any other interested person, the Commission may waive 
any provision of the rules relating to the distribution of television 
broadcast signals by CATV systems, impose additional or different require- 
ments, or issue a ruling on a complaint or disputed question. 


(>) The petition may be submitted informally, by letter, 
but shall be accompanied by an affidayit of service on any CATV system, 
station licensee, permittee, applicant, or other interested person who 
may be directly affected if the relief requested in the petition 
should be granted. 


{c} (1) The petition shall state the relief requested and 
may contain alternative requests. It shall state fully and precisely 
all pertinent facts and considerations relied upon to demonstrate the 
need for the relief requested and to support a determination that a 
grant of such relief would serve the public interest. Factual allega- 
tions shall be supported by affidavit of a person or persons with 
actual knowledge of the facts, and exhibits shall be verified by the 
person who prepares them. 


(2) A petition for a ruling on a complaint or disputed 
question shall set forth all steps taken by the parties to resolve 
the problem, except where the only relief sought is a clarification 
or interpretation of the rules. 


(a) Interested persons may submit comments or opposition 
to the petition within thirty (30) days after it has been filed. 
Upon good cause’ shown in the petition, the Commission may, by letter 
or telegram to known interested persons, specify a shorter time for 
such submissions. Comments or oppositions shall be served on petitioner <« 
and on all persons listed in petitioner’s affidavit of service, and 
shall contain a detailed full showing, supported by affidavit, of any 
facts or considerations relied upon. 


(e) The petitioner may file a reply to the comments or 
oppesitions within twenty (20) days after their submission, which 
shall be served upon all persons who have filed pleadings and shall 
also contain a detailed full showing, supported by affidavit, of any 
additional facts or considerations relied upon. Upon good cause shown, 
the Commission may specify a shorter time for the filing of reply comments. 


=S- 


(f) The Commission, after consideration of the pleadings, 
may determine whether the public interest would be served by the 
grant, in whole or in part, or denial of the request, or|may issue 
a ruling on the complaint or dispute. The Commission may specify 
other procedures, such as oral argument, evidentiary hearing, or 
further written submissions directed to particular aspects, as it 
deems appropriate. In the event that an evidentiary hearing is 
required, the Commission will determine, on the basis of/|the pleadings 
and such other procedures as it may specify, whether temporary relief 
should be accorded to any party pending the hearing and the nature of 
any such temporary relief. Where a petition involves new service to 
subscribers (other than service coming within the provisions of 
§74.1107(a) of this chapter), the Commission will expedite its con- 
sideration and promptly issue a ruling either on the merits of the 
petition or on the interlocutory question of temporary relief pending 
further procedures. | 
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ARGUMENT 


The CATV Regulations: Their 


Nature, Scope and Purpose 

Vumore and the Commission's General Counsel would have this 
Court believe that in the Second Report and Order, 2 FCC2d 725, 6 RR2d 
1717 (1967) which imposed regulations over all CATV systems -- the 
Commission concluded that hearings on CATV proposals in below top 100 
markets would be "wasteful," not "meaningful," or "appropriate" and that 
it was "settled policy” not to hold hearings in such markets; that Section 
74.1109 of the Rules (which expressly provides opportunity for hearings 
in such markets) is, in its application, not a very important or signifi- 
cant part of the Commission's CAIV regulations; and that really, after 
all, the Commission was concerned with the impact of CATV only in the 
top 100 markets! Vumore and the General Counsel further maintain, that 


a2 “waiver of some Commission Rule (the rule involved is nowhere explained) 


is required or that it is necessary to obtain an "exemption from the 


operation of a Rule which had been adopted in a most lengthy and thorough 
rulemaking" proceeding in order to obtain a hearing in a below top 100 

market. Thus, the General Counsel and Vumore repeatedly speak of the 
Commission’s denial of Petitioners’ requests for a hearing on the 

Colorado Springs CATV proposal in terms of a denial of requests for 

“waiver” or "exemption" from some Commission Rule. (Vumore, p. 17; GC, p. 15-16) 
To this extent,’ the Briefs of both Vomore and the General Counsel portray 

a grossly inaccurate and distorted characterization of the Commission's CATV 


Rules and policies and of the posture in which this case rose. We feel 


it important at the outset that the Commission's CATV Rulés and policies 
| 


be articulated accurately, and that they be placed in true and proper 
| 


perspective with respect to the facts of this case. 
| 
As we indicated in our Brief, the only distinction 


Commission's treatment of CATV proposals in top 100 and below top 100 


markets is, as was pointed out by Comaissioner Loevinger ‘in United 


| 
Transmission, Inc., 6 FCC2d 786, 9 RR2d 482, 486 (1967) daly a “slight 
procedural difference," i.e., hearings are automatic under Section 74.1107 
in the top 100 markets, but not automatic in the below top 100 markets. 
Although the General Counsel indirectly attempts to disparage Commissioner 
Loevinger's observation, the Commission itself, neither in its decision 

in the instant case nor in any other CATV case to our Tneniedge has ever 


i 


disputed this very clear, obvious, and self-evident fact, 


While hearings were not to be automatic in the below top 100 
markets, the adverse impact which CATV systems could have in such markets 
did not go unnoticed by the Commission in the Second Report and Order and 
the adoption of the CATV Rules, for to do so would be obviously illogical. 


The Commission expressly pointed out in Paragraph 145 of; the Second Report 
and Order that there could be "substantial problems affecting the public 

| 
interest" in such markets and specifically represented that evidentiary 


i 


1/ Nor has the Conmission in this or any other CATV case embraced the 


obviously post-fabricated and strained interpretation of its top 100 

and below top 100 market CATV Rules as now advanced |by the General 

Counsel. In Paragraph 145 of the Second Report and iOrder, the Commission 
speaks of the differences between top 100 and below |top 100 markets as 
calling only for "different procedures," clearly indicating the differences 
in the two situations to be of a procedural -- not of a substantive 

nature -- as the General Counsel would have it. 


hearings would be held for such proposals upon a proper showing under 
Section 74.1109 that the CATV proposal would not be in the public interest. 
Moreover, the Commission in Paragraph 48 of the Second Report and Order 
stated that its CATV regulations "will apply equally to all CATV systems" 
and as Section 74.1107(c) of the Rules expressly provides, such CATV 
proposals (the Rule references those proposals not covered in Section 
74.1107(a) which involve top 100 markets) would not be authorized except 
upon 2a finding that such CATV proposals mont be consistent "with the 
public interest, taking in to account particularly the establishment and 
healthy maintenance of television broadcast service in the area." See also, 
United Transmission, Inc., 6 FCC2d 786, 9 RR2d 482 (1967); Taft Broadcasting, 


Company, 5 FCC2d 746, 8 RR2d 1092 (1966). 


The Commission's Second Report and Order simply left the matter 


of evidentiary hearings on CATV proposals in the below top 100 markets for 
determination on an ad hoc case by case basis. The Commission adopted 
Section 74.1109 of the Rules as the specific and particular procedural 
vehicle by which hearings or other relief in below top 100 markets (and 

for special problems in top 100 markets for that matter) could be provided 
and, indeed Section 74.1105(c) provides a temporary stay of all CATV service 
upon the filing of a request for hearing under Section 74.1109. Section 
74.1109, in fact, on its face invites the application of additional 
measures such as hearings or other relief from that embodied for circum- 


stances not encompassed within the scope of Section 74.1107(a). The Supreme 


| 
Court in U.S. v. Southwestern Cable Co., 392 U.S. —-, 36/U.S.L.W. 4553 
(No. 363, June 10, 1968) further recognized the validity of such 


additional forms of relief stating: ‘The Commission has acknowledged 


that, in this area of rapid and significant change, there| may be situations 


additional forms of relief are imperative." The Commission, furthermore, 


in which its generalized regulations are inadequate, and special or 
| 
© 
| 


in its instant decision makes special and deliberate effort to encourage 
the submission of "similar filings" in the future for hearings in such 
markets as Colorado Springs-Pueblo. Thus, it is not, as the General Counsel 
argues, the Commission's "settled policy" not to hold hearings in below top 
100 markets. 
Of course, we do not now, nor have we at any timd, suggested that 
the Commission must ipso facto hold evidentiary hearings on all CATV 
proposals in all below top 100 Eee Nor do we argue jwith the reasons 
the Commission gave in Paragraph 145 of the Second Report and Order (which 
reasons the General Comsat accepts at Page 4 of its Brief) for the pro- 


cedural distinctions between top and below top 100 markets, for by and 


large, the general presumptions made there as to below top 100 markets 


are, as a general matter, correct. We itemized in our Brief, however, in 


| 
clear and concise fashion the extent to which the Colorado Springs CATV 
| 


—_ 


2/ Nor indeed must the Commission ultimately hold hearings on all CATV 
proposals in the top 100 markets, for it may well determine in a 
specific case, upon a showing that the public interest would be 
served, that the automatic hearing requirement of Section 74.1107 
should be waived. 


proposal contravenes, in actual fact, these "general" assumptions. 
Although both the General Counsel and Vumore simply ignore these "facts"! 
in their Brief, these matters are critical and go to the very root of the 
issue of this case. Hence, the presumptions of Paragraph 145 of the 
Second Report and Order and the nature of the Colorado Springs CATV 
proposal bear re-emphasis here for it is the "revolutionary" type of 
CATV service which the Commission feared most which is precisely proposed 
for Colorado Springs: 
(1) The Commission assumed generally that below top 100 
markets would be Sree i local off-the-air services. 
Consequently, as a general matter, CATV could be of little 
threat where local stations did not exist. By the same token, 
CATV in such areas could obviously best fulfill its ‘traditional" 
role of improving reception in fringe areas. On the other hand, 
the Commission indicated in Paragraph 145 (and also 143) that 
the top 100 markets generally did not suffer from a "dearth of 
services" available off-the-air because most (but not all) are 
served by three network affiliated stations. We have shown that 
the Colorado Springs-Pueblo market, with three existing, one 


proposed, and three more allocated local television stations 


is certainly not typical of most below top 100 markets. Rather, 


3/ By "underserved" the Commission apparently meant less than three 
television services for United Transmission, Inc., supra., 
the Commission held in this connection that two coumercial and one 


educational ‘service constitute an adequate service. 


to this extent the market is analogous to most top 
4/ 
100 markets. Thus, in the Colorado Springs-Pueblo 
i 


market -- like the typical top 100 television markets -- 
| 


there is simply no "dearth" of local off-the-air television 
| 
services, and there are existing proposed, and potential 


local television stations in the market which will be 

inmediately and directly affected by the CATV proposal. 

(2) Second, the Commission in Paragraph 145 of the Second 
| 


Report _and Order, contemplated that UHF stations; in below 


top 100 markets are "much less likely to develop" because of 


lack of economic potential for such stations in these markets. 


Generally, that is true, but that is only one of! several factors 


in the Commission's consideration of CATV cases. Again, however, 
the generally presumed lack of: potential for UHF in the below 
top 100 markets does not apply in the Colorado Springs-Pueblo 
ee! We have shown that the market has grown at a substantial 


rate and has a very real and considerable potential for UHF 


development. The General Counsel, of course, contends the 

| 

4/ Moreover, in some top 100 markets the core cities ofthe markets are 
smaller than Colorado Springs-Pueblo, which two cities contain a popula- 
tion in excess of 180,000 persons. For instance, Washington, North 
Carolina, the core city of that market (ARB %) has a population of less 


than 10,000 persons. (TV Factbook No. 37) 


EE 


For that matter, many below top 100 markets, as we indicated, directly 
above,do not have a sufficient economic base to support three local VHF 
stations. We have repeatedly emphasized, however, the unique character- 
istics of the Colorado Springs-Pueblo market as reflected by its excessively 
high "clustering" and “concentration” of population In the market's two 


core cities and its virtual geographic isolation as a result of these 


market has no such potential -- yet does not offer any 
explanation x factual support for that conclusion. In 
contrast, the Coe- Saunders Report provides 2 wealth of 
economic, statistical, and market data to support its 
assertion of UaE potential in the market. 
(3) The Commission further contemplated as 4 general 
patter in the Second Report and Order that 4£ UHF stations 

| Soe ne 
should develop in the below top 100- markets, they could 
likely acquire 2 network affiliation (since it presumed there 
would not be local stations with network affiliations) and 
would thus receive partial protection from the non-duplication 
provisions of the CATV Rules. This general presumption is 
flatly contradicted in the Colorado springs-Pueblo market -- 
for as indicated, the market now has three local stations, each 
of which is network affiliated. Thus, a new UHF station in the 
market will by necessity be an independent non-network 
affiliated station (just 2s most new UHF stations in the top 
100 warkets) and, practically speaking, will receive absolutely 


no protection from the non-duplication Rules. This was the 


Second Report 2 ——— 


Commission's greatest concern in the Second Re ort and Order for 


protecting new independent UBF stations jn the top 100 markets 


i ee 


(footnote cont'd) 


cities being situated on 2 relatively flat plateau surrounded by mountainous 
terrain. Thus, as pointed out by the Coe- Saunders Report, in the early days 
of television, dire forecasts were made as to the potential of several markets 
for local stations. These forecasts were rebutted by events in the Colorado 
Springs-Pueblo market. 


where this situation was most expected to exist, | 


as we have shown, hearings are automatically required on 
CATV proposals in such markets. Why we ask, does the 
| 


| 
same logic and the same public interest concern not lie 
| 
in the instant case where we have shown the same | situation 


to exist? 


(4) Finally, the Commission in Paragraph 145 of| the Second 


Report and Order indicated that it presumed CATV) development 


in below top 100 markets would be confined to its "traditional 


role," i.e., serving merely as an antenna service for remote 
communities distantly removed from the heart of che market. 
The Commission presumed that the "revolutionary facet" of 
CATV, i.e., with large channel capacity, carriage of multiple 


| 
non-local stations, origination of local programming, and pay 


television potential would develop only in the "major markets." 


We have shown that the Colorado Springs CATV system is not, 


nor does it even make any claim to be, a mere "dntenna service." 


It, and the Pueblo proposal, involve the very core of the 


Colorado Springs-Pueblo market. The system has a 20 channel 
6/ sentaan soeeis 
capacity; it will import and carry, immediately, five non-local 


| 
stations which it concedes will provide 55 hours of programming 
| 


per day and over 190 movies per month not presently available 


re ———— | 
6/ This, to our knowledge, is the only 20 channel capacity CATV system in 
existence. The “average system" as the Commission noted in Paragraph 117 
of the Second Report and Order is capable of carrying only 12 channels. 
| 


from the local stations and not protected by the non- 
duplication ne will later import (over a distance of 
several hundred miles) six independent non-network Los Angeles 
stations and one independent non-network San Francisco station 
for which no protection will be afforded by the non-duplication 
Rules; and it has constructed elaborate local television 
studios with plans to originate immediately two, and later 
four, closed circuit channels carrying news, sports, weather, 
market, music, and public affairs and miscellaneous programming. 
Vumore candidly concedes that its system will constitute a 
“major new communications vehicle" in the Colorado Springs- 
Pueblo market. Finally, the system's parent company is the 
nation's leading proponent of pay television, has operated 
various pay television systems -- including wire systems -- 

and which probably more than any CATV operator in the country 
may be expected to rely on this CATV system as the "backbone" 
for a "wire pay-TV operation” in the Colorado Springs-Pueblo 
market.| In Paragraph 129 of the Second Report and Order, the 
Commission recognized that this type of CATV system would 


"naturally" serve as the "backbone" for such pay television 


7/ As explained subsequently herein, this does not mean that these 
programs will not be available to the residents of Colorado Springs, 
for they, for the most part, will be carried at different times by 
the local stations. 


operations. Thus, we submit, contrary to that which 


the Commission in Paragraph 145 of the Second Report and 
Order contemplated would not occur in the below top 100 
markets, is very clearly contradicted by the Colorado Springs 
CATV proposal. The proposal -- in no sense of the word -- 

is characteristic of the "traditional role" of oe 

Our position, in short, is that we have shown in clear and 
unequivocal terms that the nature and scope of the Colorado Springs CATV 
proposal contravenes every single presumption which the come ee contem- 
plated generally for CATV proposals in the below top 100 markets; that upon 
our showing under Section 74.1109 that these general presumptions are not 
applicable to this specific case; and upon our further showing that the 
Colorado springs CATV proposal will be “inconsistent with the public 
interest taking into account the establishment and healthy maintenance of 
television broadcast service in the eS Commission's denial of our 
requests for an evidentiary hearing to fully explore these matters was 
arbitrary and capricious. The decision represents an inconsistent and 
radical departure from all the Commission's prior stated’ concern for the 


impact of CATV upon local broadcast services expressed in the Commission's 


OO 


8/ For these reasons, the cases cited by Vumore (p. 20-22) wherein requests 
for hearings in below top 100 markets were denied are! factually inapposite. 
We note that although Vumore indiscriminately cites these cases, it does 
not discuss the facts giving rise to the holding. 

| 

9/ See, Section 74. 1107(c) of the Rules, Taft Broadcasting Compary, supra. ; 
United Transmission, Inc., supra. 


Second Report and Order, its CATV Rules, and the numerous prior CATV 

cases decided pursuant thereto. All the concern which has been time and 
time again expressed by the Commission as to the impact of the "revolutionary 
facet” of CATV on local television service has been shown to be presented 
by the Colorado! Springs CATV proposal. The Commission, in its area of ex- 
pertise, has certain discretion -- but that is not to say, as implied by 
the General Counsel, that this discretion is unlimited, for the Commission 
clearly cannot be permitted to arbitrarily apply "a rule for Monday, another 
for Tuesday, a rule for general application, but [as in the instant case] 
denied outright in a specific case." See, Mary Carter Paint Co. v. F.T.C., 
33 F.2d 654, 660 (Cir. 5 1964). That, we submit, precisely reflects the 


Commission's arbitrary disposition of this case. 


The Function Of The Evidentiary 
Hearing In CATV Proceedings 


The General Counsel and Vumore argue that a hearing on the instant 
proposal would ‘not be appropriate or "useful," that it would be of only 
"marginal utility," that the public interest issues which were raised were 
“somewhat speculative and not succeptible of proof," and the questions 


therefore warrant nothing more than the summary dismissal given to them by 
10/ 
the Commission, We find this argument not only unconvincing, but particularly 


10/ But compare KGMO Radio-Television v. FCC, 119 U.S. App. D.C. 1, 366 F.2d 
920 (1964) which specified the very areas that are to be considered here, 
and, of course, these matters are identical to those involved in Section 
74.1107 proceedings which require automatic hearings, and the numerous 
other CATV cases which have been designated for hearing under Section 
74.1109. See Taft Broadcasting Company, supra.; United Transmission, Inc., 
supra.; Buckeye Cablevision, Inc., 10 FCC2d 745, 11 RR2d 885 (1967); 
Midwest Television, Inc., 4 FCC2d 612, 8 RR2d 278 (1966). 


puzzling in view of the Commission's numerous decisions and frequent 


discussions of the point. In the Second Report and Order at Paragraph 


141, the Commission emphasized that the means by which "adequate judgment" can be 
| 
made in the rapidly changing CATV field was by the evidentiary hearing 


process: 

"In this way, the Commission will be able to| 
explore in depth the details of the proposed CATV 
operation, the marketing studies which have been 
made relating to it by either the CATV or broadcast 
groups in the area, the present and potential picture 
as to television broadcasting in the market, the| positions 
and showings of the interested CATV and broadcast parties, 
the possible plans or potential of the proposed CATV 
operation for pay television and other important, facets. 
After such exploration, the Commission will be in a position 
to make an informed judgment directed to the facts of a 
particular case." 


We submitted an elaborate market study below establishing the 
threatened adverse impact which the Colorado Springs CATV proposal will 
| 
have upon local existing and potential broadcast service. (R. 372-499) An 


evidentiary hearing on the Colorado Springs CATV proposal would, as in any 


other CATV hearing, have "the object of eliciting sufficient information 


to permit the Commission to make an informed policy judgment as to the best 
11/ 
future course in the market involved." Midwest Television, Inc., —FCC2d—, 
ee 1 
11/ The Commission's lack of understanding of Petitioners’ presentation as 
commented on by Commissioner Cox, in his dissent, clearly indicates that 
the summary disposition of this case by the majority was based on some- 
thing considerably less than an informed judgment. 


—RR2d— (Slip Op. FCC 68-682, June 28, 1968, at p. 14) Furthermore, 

as to the General Counsel's contention that the public interest issues 
raised pursuant to Section 74.1109 are "speculative and not succeptible 

of proof," the Commission itself only recently rejected this assertion, 
pointing out in Midwest, supra., at page 16: "The burden of proof in major 
market hearings on issues having to do with potential penetration and 
probable effect on potential service cannot be so strict that it is 
impossible to meet, with the result that the outcome depends solely on 
whether the proceeding was instituted pursuant to Section 74.1107 (a) or 
Section 74.1109." In light of this, therefore, the General Counsel cannot 
argue that somehow hearings are inappropriate for Section 74.1109 CATV 
eee United Transmission, Inc., supra.; Taft Broadcasting 
Company, supra.; Buckeye Cablevision, Inc., supra.; Midwest Television, 


Inc., supra. 


One of ‘the more obvious examples of post hoc rationalization by 
the General Counsel is reflected in its complaint about the "magnitude of 
the task confronting the Commission in its regulation of CATV." The 
Commission asserted authority over CATV pursuant to both it and the 
Congress's stated goals of assuring a maximum number of local broadcast 


outlets for local self-expression. We are sympathetic with the Commission's 


12/ To contend, as Vumore (p. 25), that the Commission did not "reject" 
our factual presentation and somehow we are thus not entitled to a 
hearing is clearly incorrect. In fact, if the Commission had not 
rejected our factual data, then, of course, Vumore's CATV proposal 
should have been summarily denied on the pleadings. 


| 
workload but, the magnitude of its task does not justify|a refusal to 
13/ 
come to gripes with the public interest questions of a specific case or 
14/ 
abandon at whim the Congressional mandate defining its responsibilities. 
| 


As we. have made clear earlier, we do not suggest, as the| General Counsel 


attributes to us, that hearings are required in every CATV case "even if 
15/ 
the administrative heavens fall" -- any more than they are required in 


broadcast proceedings under the Carroll doctrine. See, Carroll Broadcasting 


Co. v. FCC, 103 U.S. App. D.C. 246, 258 F.2d 440 (1967) | Rather, the 
| 
hearing process was represented by the Commission in the| Second Report 


and Order and the cases arising thereunder as an integral part of its case- 


by-case regulatory approach for special problems arising! in the rapidly 
| 
changing CATV field. The Commission was fully aware of the administrative 


burden it undertook in calling for evidentiary hearings bn CATV, but it 
| 
i 


13/ Moreover, if the Commission feels its job in the CATV area is too big 
to handle, its grievance, of course, lies not with this Court, but with 
the Congress to which it is responsible by statute. 

- | 

14/ There can be no doubt as to the concern of the Cogress for the unregulated 
encroachment of CATV, for as the Supreme Court in U.S. v. Southwestern, 
supra., at footnote 43 pointed out: "It is pertinent) that the Senate 
Committee on Interstate and Foreign Commerce feared even in 1959 that 
the unrestricted growth of CATV would eliminate local broadcasting, and 
that in turn, this would have four undesirable consequences: (1) the 
local conmunity ‘would be left without the local service which is necessary 
if the public is to receive the maximum benefits from the television 
medium,' (2) the ‘suburban and rural areas surrounding the central 
community may be deprived not only of local service but of any service at 
all,' (3) even 'the resident of the central community may be deprived 
of all service if he cannot afford the connection charge and monthly 
service fees of the CATV system,' (4) [u]nmrestrained) CATV, booster, or 
translator operation might eventually result in large regions, or even 
entire states, being deprived of all local television service or being 
left,.at best, with nothing more than a highly limited satellite service. " 
[Citing S. Rep. No. 923, 86th Cong., 1st Sess., at 7/8] These are precisely 
the arguments we made and factually supported below. 


15/ WBEN, Inc. v. U.S., —-F.2d— (C.A. 2, 1968, Slip Op. p. 2237) 


recognized that, on balance, the public interest implications posed by 
CATV growth were substantial and warranted thorough exploration. Thus, 
as the Commission stated at Paragraph 161 of the Second Report and Order 
upon adoption of its CATV rules: 


try, 


We recognize that the evidentiary hearing may 
consume some significant period of time, but as stated, 

the public interest requires thorough exploration of the 
very important issues raised; they cannot be sloughed aside 
or the answers lightly assumed." 


In any event, the Commission's workload is obviously not a matter 
of record in the case. It was never advanced by the Commission in support 
16/ 


of its decision and clearly is not within the scope of the issues 


articulated here and thus has no bearing or relevancy upon this Court's 


a 
review of the case. The specious nature, however, in the General Counsel's 


complaint about the magnitude of the Commission's workload is most vividly 
reflected in its subsequent suggestion that when the adverse impact upon local 
existing and potential television stations, as alleged by Petitioners, come 

to pass and the establishment of concentration of control and of a pay 
television system in the market becomes a fait accompli, it would at that 

time encourage the filing of future requests by Petitioners for hearing and 
other special relief. Certainly, to take up these matters one by one, hearing 
after hearing, as they accrue would only increase, not decrease, the 


17/ 
Commission's administrative burden. 


16/ We now wonder, however, whether this factor -- rather than public interest 
considerations -- accounted for the Commission's sloughing aside the sub- 
stantial issues raised and factually supported by Petitioners. 


17/ Moreover, it would subject the parties to this case to inordinate and 
repetitive costs and expense. A piecemeal approach to this problem is 
simply not practical and grossly unrealistic. 


More importantly, however, the General Counsel's suggestion to 


postpone examination of these vital public interest questions is explicitly 
contrary to the previously expressed intentions of the Commission in CATV 


matters to chart a course to "take hold of the future," to not wait, as 


the General Counsel suggests,until the "bodies pile mo ae. the 

Supreme Court in U.S. v. Southwestern, supra., upheld the position of the 
Commission that its "statutory responsibilities" demand that it "plan in 
advance of foreseeable events instead of waiting to react to ake More- 


over, the Commission in Paragraph 140 of the Second Report and Order, 


“ . ease! . 
Supra., recognized that, as a practical matter, it is "necessary to examine 


thoroughly such operations before they become established or well entrenched," 


for "once entrenched it is difficult, if not wholly impracticable in the 


| 
light of the disruption which would result, to take effective action or to 


attempt to roll back the situation, if it should develop or be shown that 
| 


| 
the CAIV operation is inconsistent with the public interest." (Underlining 


supplied) Subsequent to its decision in the instant cate, the Commission 


| 
18/ See, Paragraph 48 of the First Report and Order in Dockets 14895 and 
15233, 38 FCC 683, 4 RR2d 1725 (1965). The Commission specifically 
stated that its "responsibilities are not discharged, therefore, by 
withholding action until indisputable proof of irreparable damage to the 
public interest and television broadcasting has soe compiled -- i.e., 
by waiting ‘until the bodies pile up" before conceding that a problem 
exists." 


19/ Citing First Report and Order, supra. 


in Midwest Television, Inc., supra., at Page 25 again affirmed its position 
on this matter stating: "This adverse consequence, if it should develop, 
might well be irrevocable in view of the impracticability of withdrawing 
CATV service to which the public has becomeaccustomed." See, also Id. at 
Page 14 where the Commission indicated that "evidentiary hearings" are the 
“appropriate vehicle” for exploring these questions "before" CATV operations 
become "established and well-entrenched." Thus, the Commission's and the 
General Counsel's "wait and see" argument in the instant case is completely 
unreconcilable and inconsistent with both the Supreme Court's and its own 
repeated express discussions on the very point. And the Commission, of 
course, has, in practice, not refused to designate other below top 100 


markets for hearing until irreparable damage was proved"indisputably." 


Cf: United Transmission, Inc., supra.; Taft Broadcasting Company, supra. 


The Licensing Argument And 
Section 74.1109 Pleading Standards 


We cited Kansas CATV, Inc. —-FCC2d——, 12 RR2d 288 (1968) in 
support of our analogy of the Section 74.1109 economic issue and pleading 
standards to the economic issue and pleading standards under the Carroll 
cee The General Counsel argues (p. 17) that the Kansas case did not 


indicate the standards were analogous, and further, that the Carroll standards 


20/ Carroll Broadcasting Co. v. FCC, supra. 


and all the cases arising thereunder, cannot be compared with Section 


74.1109 in the CATV field, for Carroll pertained to a "licensing" function 


of the Commission. In answer, we think the Commission in Footnote 2 of the 


| 
Kansas case supra, very clearly suggests that the issues land standards under 
21/ 
Carroll are analogous to those of Section 74.1109. Furthermore, the 


Kansas case cannot be distinguished, as the General Coueel argues, 
because it involved "licensed" microwave facilities "unlike the present 
case."" The Kansas case arose under Section 54.1109, the tems of which 
are identical to those of Section 74.1109 under which the instant case arose. 


Second, in Paragraph 46 of the Second Report and Order, the Commission made 


it clear that it was then putting an "end" to the "unwarranted distinction 


between microwave and non-microwave systems." In Paragraph 48, the 
| 


Commission further stated that its CATV regulations “will apply equally 
| 
to all CATV systems, including those which require microwave licenses and 
| 
| 
those which receive their signals off the air." Third, | the General Counsel 


contradicts his own argument in relying so heavily on WBEN, Inc. v. U.S., 
| 


supra., -- a case involving a "licensing" function of the Commission. 
Finally -- and this comes as the fatal contradiction --| Quincy Cablevision, 
Incy 9 FCC2d 882, 11 RR2d 99 (1967) the very case on which the General 
Counsel cites for Section 74.1109 pleading standards involved "licensed" 


microwave facilities. The Commission, itself, in Quincy cited Carroll in 


connection with the CATV economic issue. 


21/ See, Commissioner Cox's dissenting comment in the Kansas case at 
12 RR2d 295, stating he "recognize[s] the relevance| of the ‘Carroll 
issue' cases" to CATV proceedings. 


The General Counsel's purported "licensing" distinction is, 
therefore, simply inappropriate. The Comission in the CATV field must 
make an affirmative finding -- once an opposition is filed under Section 


74.1109 -- that the CATV proposal is not consistent "with the public 
22/ 


interest," which, of course, is the same determination the Commission 
must make for grant of radio licenses. And, as the Commission has stated, 
upon the filing of pleadings pursuant to Section 74.1109 which raise 
“substantial questions" or make a "threshhold" showing that the CATV pro- 
posal will not be consistent with the public interest, the proposal will 
be designated for a full evidentiary hearing. Cotton Hill Cablevision, 
Inc., ——FCC2d—-, 12 RR2d 485, 487 (1968); Taft Broadcasting Company, 


5 FCC2d 746, 8 RR2d 1092 (1966). We feel the record unquestionably 


reflects that we have raised "substantial questions" and have made consider- 


ably more a "threshhold" showing that the Colorado Springs CATV proposal 
will not be consistent with the public interest -- particularly, taking 
into account in accord with Section 74.1107(c) -- "the establishment and 


healthy maintenance of local broadcast service in the area." 


Petitioners’ Showing Of 
Adverse Economic Inquiry 


The General Counsel's contention (p. 20-21) that Petitioners’ did 
not submit "depreciation figures" is inaccurate and reflects a lack of 
familiarity with the matters of record in this case. The depreciation 


— ae 


22/ See, Section 74.1107(c) of the Rules relative to below top 100 markets. 
This section specifically requires that this public interest determina- 
tion be made once an opposition to the proposal is filed. 


amounts for the seven-year period from 1960 to 1967 are contained in 


Schedule 2, Line 14, of Petitioners’ Annual Financial Reports contained 
23/ | 
in Exhibit F of the Coe-Saunders Report. (R. 437-50) This point was 
| 


argued to this Court by the General Counsel in opposition to the Stay 
ordered herein, and we pointed out in both our brief and ‘reply brief that 
| 
the depreciation amounts were, in fact, provided in our economic showing. 
We also made this clear in our brief filed on the merits, The General 
Counsel persists, however, despite our repeated effort <6 illuminate the 
matter, to ignore this fact of record. | 
The Commission itself has not maintained that Petitioners’ had not 
provided depreciation figures -- rather, the Commission = its decision 


complained that Petitioners had not disclosed their depreciation "rates." 


(R. 765) We have contended -- contrary to the General Counsel's misinter- 


pretation of our position at Pages 20-21 of its brief --| that nowhere in 


| 
Central New York Cable TV, Inc., 11 FCC2d 150, 11 RR2d 1065 (1967) which 


sets forth the Section 74.1109 standards on which both we and the Commission 


in its decision rely, is there any indication that depreciation "yates" are 
24/ | 
required. We have stated there is simply no basis whatsoever in either 
| 


—_—____—EE i 


| 
23/ These depreciation figures are also contained in Petitioners balance 
sheets on file with the Commission and available for public inspection. 


24/ The General Counsel states at Page 21 that we have argued "the concept 
of ‘depreciation practice' as one which is ‘incomprehensible.'" That 
statement is not true. We said, rather, we did not (and still do not for 
that matter) understand what the Commission meant in its decision by 
depreciation "rates" -- i.e., whether by this, it is meant depreciation 
"method," such as straight line, declining balance, |sum of the digits, etc. 
We did not say depreciation "practice" is an "incomprehensible" concept. 
We pause to point out that the General Counsel's brief is latent with 
inaccurate factual assertions and misconstructions of our arguments. To 
clarify each and every instance of such error here moore require a reply 


bricf of book proportions. 


Commission Rules or CATV case precedent of the Commission's retro- 
active insistence now on depreciation "rates." 

The General Counsel (p. 20) further suggests that our depreciation 
figures (and note that in the same paragraph the General Counsel complains 
that these figures were not revealed) increased in 1966 -- implying somehow 
there is some impropriety or some sort of financial. "hocus-pocus" in making 
capital improvements, equipment purchases, etc. which the Commission 
normally encourages in fulfillment of a licensee's public interest 
responsibility. Petitioners are, as a public interest responsibility, 
required to keep abreast with the state of the rapidly changing technical 
art of the industry. The Commission in its decision here did not suggest 
or imply in any way that our depreciation figures were anything less than 
proper, and we find the General Counsel's post hoc suggestion clearly not 
only puzzling, but most inappropriate. 

The General Counsel (p. 21-22) points to Petitioners’ current 
economic viability and states, "it is, therefore, fair to assume, they will 

2 
remain ae It is not "fair to assume" we will remain viable when the 
only facts of record point to the contrary. The General Counsel further 
states that Petitioners have made no case for the "short run," but relied 


rather on “possible events three or four years hence." To the contrary, 


25/ And, of course, the General Counsel fails to point out that although 
Petitioners’ stations commenced operations back in 1953, they only 
within the last few years, have shown a profit. (Television Factbook 
No. 38) 


we have shown immediate injury to our operations, and the General Counsel 
must surely be aware that the Commission's Broadcast Burdau requires five- 
year (long term) projections in CATV proceedings. Again,jon the question 
of immediate injury, the General Counsel (p. 22) Danetenl ine facts of 

record stating, "At the present time, the record does not show that Vumore's 
[CATV] penetration is...." The facts of record clearly indicate that 
Vumore already has some "11,000" CATV home subscribers a over one-third 
of the homes in the City of Colorado Springs -- and for which the question 


of a Stay was litigated before this Court. Already, with these subscribers 


and before service has commenced, the system is one of the largest in the 


country, and Vumore predicts a CATV penetration of 60 per cent in 

Colorado Springs within seven years. (R. 393) The Coumission in Midwest 
Television, Inc., Paragraph 31, supra., limited the ms of CATV pene- 
tration in the City of San Diego to 10 per cent -- pointing out, quite 
logically, the smaller the city, the greater the adverse impact. San Diego, 
with a population of 573,224 persons Qiidwest Television, Inc., supra.), is 
over five times the Colorado Springs population of 97,500. (R.404) A 
present 33 1/3 per cent and ultimate 60 per cent CATV pdnetration in 
Colorado Springs would have an infinitely greater pact on local broadcast 
services than a 10 per cent CATV penetration in San Diego 


Another telling reflection of Vumore's and the General Counsel's 


lack of understanding of the record herein is their contention that we impeach 


| 
our allegations of adverse impact on local stations, since we point out that 


the Denver affiliates offer very little diversity of program choice. 
That argument misses the point, however. We have shown that 45 per cent 
of our broadcast schedule consists of non-network programming during which 
time no protection is provided by the non-duplication Rules and during 
which time the local audience will be diluted by eight (not the present 
three} television signals. This does not mean, however, that carriage of 
these Denver stations will result in a significant increase in program choice 
for, as the Coe-Saunders Report pointed out, very little of the programming 
carried by the Denver affiliates (only 9.8 per cent) is not at one time or 
another carried by the local Colorado Springs-Pueblo stations. It is, in 
short, not a question of "diversity" of programming, rather only one of 
“duplicity.” Since, therefore, this programming accounts for 45 per cent 
of Petitioners’ broadcast schedule, and is rarely, if ever, carried on the 
same day by the Denver stations (and no protection is received from the non- 
duplication Rules), Petitioners will suffer severe impact without 2 
resulting increase in additional program choice for the local wee 

The General Counsel and Vumore argue that although we have shown 
that some 77 per cent of our total revenues come from this type of non- 


network programming, national and regional advertisers will still continue 


to buy time on/local stations. Of course, they will not (as the Commission 


26/ Vumore argues that Petitioners’ renewal applications on file reflect 
less than 45 per cent non-network programming. Vumore fails to point 
out, however, these applications were based ona1965 program composite 
week. The figures we have cited, however, are based on our 1967 operating 
schedule and were supported by affidavit. (R. 228) 
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expressly acknowledged in Paragraph 64 of the First Report and Order) 


| 
since they can reach the Colorado Springs market by buying only the Denver 


stations. To compensate, the local stations will be forced to cut their 
27/ 


rates as the local viewing audience becomes diluted by non-local signals. 
Both Vumore and the General Counsel urge that the Coe-Saunders 
| 
study of the impact of CATV upon local viewing in the Bakersfield market 


| 
is not appropriate, since ". . .every city like every snowflake, is unique 


| 
in that its totality of characteristics is not paralled by any other city." 
(Vumore, p. 30). However catchy the rhetoric of the quote might be, Vumore 
and the General Counsel must be well aware that the Coniston in CATV 
cases (and non-CATV cases for that matter) routinely looks to the circum- 
stances of other communities and markets in evaluating the implications 
posed in a specific locality. Both Vumore and General counsel, contradict 
their own argument later--suggesting comparisons with the Roanoke Virginia 
television market and also the Seiden Report's projections for Philadelphia, 
in discussing the potential for UHF in Colorado eines Morevoer, the 


| 
Commission addressed itself to this very point in Paragraph 41 of 


. | 
Midwest Television, Inc., (Slip Op.) supra: 
While none of the six test markets selected as closest in 
size to San Diego is exactly comparable, but rather either 
larger or smaller, in combination they afford some yardstick 
for a judgment as to whether an independent station in San 
Diego realistically stands a chance or is hopelessly precluded. 
| 
Vumore and the General Counsel further criticize the Bakersfield 
study because ARB stated the results were "indicative only." The study, 
| 


however, was designed only to be "indicative" of viewer defection to non- 


27/ And, local advertisers will likely divert to other forms of local 


advertising as the audience becomes diluted. 
. | 
| 


local stations as a result of CATV. The broadcast and the CATV industries 
and the Comission itself, as a matter of standard procedure, rely upon 
this type of study in projecting economic siete 

Furthermore, the General Counsel states erroneously that the 
Bakersfield CATV system carried four non-network stations. The Bakersfield 
system carries only three. (R. 476-477) The Colorado Springs CATV system, 
as we have indicated, will carry a total of eight stations in all, 
Bakersfiled, on the other hand, carried a total of only seven--including 
two non-network stations and is, therefore, comparable, and is, as the 
Commission noted, in Midwest Television, Inc., Paragraph 41, (Slip Op.) 
supra a valid “yardstick for judgment.” 

The General Counsel and Vumore suggest that the Commission concluded 
affirmatively that in the Second Report and Order that the CATV rules as 
adopted would provide adequate protection in all cases for "existing" 
television stations. If, we ask, that is the case, why does the Commission 
include as a part of the standard issues in CATV cases, an issue directed 
to the effect of the specific CATV proposal on "existing" television 
stations in the area? The Commission cautioned in the Paragraph 47 of 
the Second Report and Order, that the rules adopted for existing stations 
were considered only as a "minimum measure” of protection. The hearing in 
United Transmissim, Inc., supra-- a below top 100 market containing only 


network affiliated VHF stations -- dealt solely with the issue of impact 


on existing stations. See, also Taft Broadcasting Company, supra; Buckeye 
29/ 


Cablevision, Inc., supra; and Midwest Television, Inc., supra. 


28/ One of the authors (C.A. Kellner) of the Coe-Saunders Study is a former 
Vice-President of ARB (R. 378). Moveover, the failure to insert this 
routine caveat could have, conceivably, subjected ARB to sanctions by 
the Federal Trade Commission. 

29/ Various attempts are made by Vumore and the General Counsel to distin- 
guish the United Transmission case on the grounds it was, after designa- 
tion, ultimately settled. That is not the point -- the point is, 
obviously, ‘that the case was designated for hearing. The attempt also 
to distinguish Taft because the existing Stations there were UHF also 
fails because at no time has the Commission limited it 
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In short, the facts of record show in clear and pointed fashion 
that the "revolutionary", "non-traditional" CATV proposal for Colorado 
Springs will have a profound adverse impact upon the exigting television 
stations. These facts stand intact, no matter how ignored by Vumore and 
the General Counsel, nor how strained and tortured cheir argunents in 


opposition. 


Potential For UHF 


Again ignoring the facts presented below, Vumore| and the General 
Counsel contend there is no demonstrated UHF potential in the market, and 
| 

since the allocated UHF channels have not yet been applied for, the 
Commission is obliged to take no action to encourage their activation. We 
would point out that the only economic information in the record on this 
point, indicates clearly that -- contrary to the Comaeteans conclusion -- 
the market. does have UHF Senn As to the assertion that the Commis- 


sion is not concerned with "potential" activation of, or should not 


encourage the activation of these channels, the standard issues in other 


CATV cases, include a specific issue on the impact of the CATV proposal 
| 
| 
on "potential" television stations in the area. In Midwest Television, Inc., 
Paragraph 35 (Slip Op.) supra, the Commission on this point, stated: 
| 


". . . the issues in this proceeding do not require proof 
of probably success in present circumstances. fhe major market 
hearing procedures adopted in the Second Report [were not based 
on an assumption of immediately viable UHF independent stations 
[Pointing out by footnote "Indeed, we note that|early VHF 
stations suffered substantial losses in the beginning"], but were 
intended to effectuate the goals of the all-channel receiver 
legislation by preserving an opportunity for existing UHF stations 
to become successful with the passage of time and for the 
development of new UHF stations in the future."| 


(Footnote cont'd) "existing" stations solely to existing UHF stations. 
Finally, Buckeye and Midwest, although involving top 100 markets, were 
designated for hearing pursuant to Section 74.1109,| and are applicable 
to the points for which they have been .cited. 

30/ Vumore argues none of the Coe-Saunders report's authors are economists. 
That is not true. Robert Bostram's special field of expertise is 
"quantitative research" (R. 377). Im any event, the Commission, of 
course, never challenged the authors professional and academic credentials. 


<5 = 


We have! indicated previously, that the Commission carries a 
specific Congressional mandate to make ". . . provisions for at least 
four commercial! stations in all large centers of population,” [H. Rept. 
No. 1559, 87th Congress, 2d Session, P.3] and has previously indicated it 
would ". . .not) now take action which would be inconsistent with the 
Congressional goal." [Regulation of CATV Systems, 1 F.C.C.2d 453, 468-69; 
4& R.R.2d 1670, 1696-97, (1965)]. In light of the evidence of record, the 
Commission's conclusory write-off of the potential for activation of these 
chamnels constitutes a clear abdication of its statutory responsibility. 
{Section 307(b) of the Communications Act] and, of the specific Congres- 
sional mandate to encourage the development -- not just sit passively by -- 


31/ 
of UHF stations. 


Pay Television and Concentration O£ Control 


The General Counsel and Vumore contend the pay television and 
concentration of control issues are somehow not relevant at this point, 
and anyway, since these matters are presently under rulemaking study by 
the Commission, they are not presently ripe for consideration. We would, 
first, point out that, again, the standard issue on pay television in CATV 
proceedings (and without regard to what the system's local franchise might 
say) requires inquiry into the ". . . present policy and proposed future 
plans . . .” of the CATV operator for the ". . . furnishing of any service 


31/ The General Counsel (p. 22) relies on the Seiden Report as an indica- 
tion of noiUHF potential here. The General Counsel is surely aware 
that the Commission itself has never placed confidence in that study -- 
pointing out in Paragraph 44 of the Second Report and Order, it was 
“outdated”, of "limited value”, and in Footnote 54 that its study of 
the Philadelphia market left many "critical" points "ignored." However, 
assuming arguendo, the Seiden Report to be an accurate indication, then 
its claim that 25,000 television homes per station are essential to 
support an independent UHF would clearly indicate (contrary to the 
General Counsel's assertion) that the Colorado Springs market with 
129,600 television homes and three existing and one proposed television 
station could theoretically support an additional UHF station. As we 
have indicated, however, the Coe-Saunders study of this specific 
market's potential is, we feel, unquestionably more reliable. 
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| 
other than the relay of the signals of broadcast stations," and the 


“potential for such services" and their "impact upon television stations 


in the market." Taft Broadcasting Company, Supra -- 2 market "smaller" 


than the Colorado Springs-Pueblo market. The pay television considerations -- 
which have been demonstrated to be substantial -- are not premature. 

| 
See specifically, Second Report and Order, Paragraphs 124i), 128, 129 


where the Commission set forth its guidelines in this area. 


| 
Vumore and/or its principals ownership of multiple radio tele- 


| 
vision stations and CATV systems (the CATV systems alone involve some 
750,000 persons in this area of Colorado) pose, fundamental and substan- 
| 
tial questions of monopoly and concentration of control) of the communications 


mass media. To characterize, as does the General Counsel (p. 9), considera- 
| 
tion of this matter as "peripheral" is to grossly understate the public 


interest questions. In fact, it was the attempted acquisition by a 


subsidiary of Vumore's parent company (RKO General, Inc.) of control of 


one of the nation's largest group CATV owners (H and B American Corporation) 
that prompted the Commission on April 15, 1964, ‘to issue a Notice of 


Inquiry Into Acquisition Of CATV Systems TV Stations, the purpose of 


which was directed at the very consideration which we have brought to the 
| 


Commission's attention here. (See FCC Public Notice -/G, 50201, April 15, 


1964). As for the General Counsel's contention that the Commission's 
concentration of control policies are currently under study and the issue 
is, therefore, somehow premature, this Court, enphatically rejected this 
argument in Mrs. Burton Joseph, Robin DeGrazia, Citizens Committee to 
Save WFMT-FM et al. v. F.C.C., __U.S. App. D.C., ba ___. (Case No. 
21, 873, Slip Op. B. 9, dated July 30, 1968). In renanding to the 


Commission, this Court stated as follows: 
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"When the subject of surveillance is as sensitive as that 
involved here, when there is no hearing at which the full facts 
are brought out, promoting confidence that all relevant facts 
and aspects have been considered and that the public interest 
would be served by the grant, when the affirmative finding of 
public interest required by Congress does not appear expressly, 
when there is no opinion or other statement providing a 
reasoned application of articulated standards to the facts of 
the case, and when the Commission has at least some concern 
that under today’s conditions the public interest requires a 
strict approach, there exists a combination of danger signals 
that cannot be ignored or bypassed." 

We submit that if the transfer to a group owner of one FM station 
in one community invokes this concern, there can be no question but that 
the ownership by a group radio, television and CATV owner of some twenty- 
five CATV systems in one area of Colorado with the capacity and plans 
for twenty channels of television service and obvious additional potential 
for Pay television -- raise public interest questions of the highest 


magnitude warranting full exploration in evidentiary hearing. 


Consolidation 

Pueblo TV Power, Inc., which proposes a CATV system in nearby 
Pueblo, Colorado petitioned this Court for permission to intervene and 
filed a brief on the merits. Although Pueblo TV Power vigorously resisted 
our several requests to the Commission below to consolidate the Colorado 
Springs and Pueblo CATV proposals for consideration and hearing, its 
current intervention on appeal is itself a most telling indication of the 
merit of our requests for consideration below. The Pueblo brief, as 
* does that of Vumore and the General Counsel, takes loose and frequent 
excursion outside the record of this case and for this reason, the matters 


32/ 
are not properly before this Court on review. We are constrained to point 


32/ For example, Vumore's attempt to attack the "bona fides" of Petitioner's 
principal was not of decisional significance in the case below (as 
evidenced by the Commission's decision), nor was it articulated within 
the scope of Vumore's suggested issues on appeal. This frequent sort 
of extra-record diversion by Vumore is patently inappropriate, and 
should not be condoned by this Court. 
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out, however, that the so-called "Foster Study" (1) was filed in the Pueblo, 
not the Colorado Springs CATV proceeding, (2) was filed on May 1, 1968 

some one and one half months after the Commission had announced its 
decision in the Colorado Springs case, and thus not before the Commission 
in its instant decision, and (3) was timely refuted, aay niet by 
Coe-Saunders. This whole matter is simply a distracting effort by 

the area's CATV interests to divert the Court's attention from the public 


| 
interest considerations of the Colorado Springs CATV proposal -- as 


such, the Pueblo pleading is inappropriate. 


The General Counsel, further, attempts to distinguish our citation 
to Delaware County Cable Television Co., 12 FCC2d 529 (3968) in support 
of our contention that the Commission -- contrary to its statement in 
the instant case -- does consolidate Section 74.1107 and 74.1109 cases 
for hearing. The General Counsel argues the Delaware County case to be 
distinguishable because it involved "distant" signals and the instant case 
does not. That is simply not correct. The Denver eeeises do not place 
a predicted Grade B signal into Pueblo -- and thus the Pueblo proposal, 
for which we have requested consolidation -- does, in the General Counsel's 
use of the term, involve "distant" signals. It is clear, therefore, 
that the very reasoning advanced by the General Counsel for distinction 
of the Delaware case, fails upon a proper understanding of the facts of 


this case. 


Adequacy Of The Commission's Decision 
| 


The inadequacy of the Commission's "finding" of facts in the instant 
| 
decision are self-evident. The General Counsel contends, however, the 


decision is a ten page "exhaustive" treatment of the issues of the case. 


-31- 


The fact it consists of several pages is no measure of the merits of the 
content of those pages, when, as we have shown, the decision is replete 
with factual inaccuracies and errors, and consists of nothing more, upon 
analysis, than a meaningless parade of unsupported conclusions. Commis- 
sioner Cox pointed out in his dissent, the Commission's consideration of 


brief.” 


this case was, indeed, We, and the broadcast and CATV industries, 
have no more knowledge now of that which the Commission desires or 
requires for economic showings in the CATV field than we did at the 


commencement of this case. 


Conclusion 
For the reasons stated above, the decision in the instant case 
is arbitrary and capricious, and cannot stand. 
Respectfully submitted, 


PIKES PEAK BROADCASTING COMPANY 


Attorneys 


Of Counsel: 


' FLETCHER, HEALD, ROWELL, 

“  KENEHAN & HILDRETH 
1225 Connecticut Avenue, N.W. 
Washington, D. C. 20036 


August 5, 1968 
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foregoing "Reply Brief For Petitioner, Pikes Peak Broadcasting Company," 


by United States first-class mail, postage prepaid, on this 5th day of 
| 


August, 1968, to the following: 


Honorable Edwin Zimmerman C. Sherfy Jones, Esquire 
Department of Justice 2045 - 15th Street, North 
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Counsel for the City of 
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1705 DeSales Street, N. W. 
Washington, D. C. 20008 Howard Roycroft, Esquire 
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casting Corporation Washington, D. C. 20006 
Counsel for Garvey 
Henry Geller, Esquire Communications, Inc. 
Federal Communications Commission | 
Washington, D. C. 20554 Martin E. Firestone, Esquire 
General Counsel, Federal Scharfeld, Bechhoefer and Baron 
Communications Commission 1725 K Street, N. W. 
Washington, D. €. 20006 
John P. Cole, Esquire Counsel for sli-channel 
Cole, Zylstra and Raywid Television Society 
2011 Eye Street, N. W. 
Washington, D. C. 20006 Arthur Stambler|, Esquire 
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of Colorado, Inc. and Mountain States Washington, D. C. 20036 
Video, Inc. Counsel for National TV 
Translator Association 
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1812 K Street, N. W. 
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Washington, D.C. 20006 
Counsel for Bueblo Tv Power, Inc. 


/s/ Wade H. Hargrove 
Wade H. Hargrove — 
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for the District of Cclemols Uliv= 


IN THE UNITED STATES COURT OF APPEALS - 
FOR THE DISTRICT OF coLuysra crrcurT FILED ape: 


PIKES PEAK BROADCASTING COMPANY, 
Petitioner, 


Vv. Case No. 22,023 


FEDERAL COMMUNICATIONS COMMISSION 
ana UNITED STATES OF AMERICA, 


Respondents, 


CITY OF COLORADO SPRINGS, COLORADO, et al 


Intervenors. 


SANGRE DE CRISTO BROADCASTING CORPORATION, 
Petitioner, 
ve. Case No. 22,024 


FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 


Respondents, 


GARVEY COMMUNICATIONS SYSTEMS, INC., et al 


Intervenors. 
PETITION FOR REHEARING AND 
ALTERNATIVELY FOR REHEARING IN BANC 
Petitioners! Pikes Peak Broadcasting Company and Sangre 
> de Cristo Broadcasting Corporation, joined by intervenor, 
National Association of Broadcasters, hereby respectively 
request rehearing, and alternatively rehearing in banc, of the 


decision announced in the above-captioned proceeding on March 24, 


1969 by a divided panel of this Court. Though fully 


that such a request is seldom warranted, three excep 
| 


considerations are believed to be here present: | 


1. The instant panel's affirmance, with chief 


cognizant 


tional 


Judge 


Bazelon dissenting, of the Commission's refusal to Anos an 


evidentiary hearing on the public interest questions 


etitioner's extensive leadings contravenes the de 
P P | 
: | 


raised in 


isions of 


another panel of this Court. Cedar Rapids Television Co. V.- 


F.C.C., 128 U.S. App. D.C. 270, 387 F.2d 228 Sey 


see also 


Channel 9 Syracuse, Inc. V- F.C.C., 128 U.S. App- D.C. 187, 385 


F.2d 969 (1967); and Hubbard Broadcasting, Inc- ve F.C.Cer 128 


U.S. App. D.C. 197, 385 F.2d 979 (1967). Substantia 


1 differences 


of opinion among judges of this Circuit regarding the need for 


an administrative hearing is a matter which should be resolved 


by in banc reconsideration, and not by certiorari to 


Court. 


2. The failure of the Commission, under eithe 


CATV rules or under those currently being proposed, 


the Supreme 


r its present 


to lay down 


guidelines for determining what distant signals may be brought 


. into smaller markets by a CATV system is a matter of 
importance to 241 television stations presently lice 
124 markets below the top hundred. See Television F 


Volume, 1968-9 Edition, pp- 4la-42a. 


substantial 
msed to 


actbook, Service 


ans 


3. For the Commission to decide under one set of CATV 
rules what signals should be piped into Colorado Springs and 
ander aifferent rules those which should be brought into Pueblo, 
another portion of the same market, can only produce ‘an anomalous 
and unsound result. Such consequences could readily be avoided 
by remanding this proceeding to the Commission so that its 
interpretation of distant signals into the two cities constituting 
this market can be resolved in a comparable manner, under either 
the former rules or the new proposed rules, and under intelligible 


standards reviewable by this Court. 


I 

Both in extensive pleadings before the Commission and 
in their appeals to this Court, petitioners (supported by the 
NAB) sought clarification of the standards maces the 
disposition of petitions filed under Rule 74.1109 -- the only 
remedy available to TV licensees objecting to CATV inroads into 
markets below the’ top 100.2/ The Commission in its Second 
Report and Order had acknowledged that there can be “substantial 
_ problems affecting the public interest” from CATV operations 


in such areas;2/ that it would “take such action as may be 


y/ Approximately 90% of the nation’s television homes are 
in the top 100 markets. Second Report and Order, 2 FCC 2d 725, 
783 (1966). But below the top 100, there are at least 214 
recognized television markets with 241 operating television 


stations. Television Factbook, “Services Volume", 1968-9 Edition, 
pp.. 4la-42a. aT 


2/ second Report and Order, 2 FCC 2d 725, 783. 


= f= 
! 
necessary in the public interest, upon appropriate petitions 
bringing substantial public interest questions to -.|- - [its] 
metenetonne, including the use of evidentiary hearings.-/ 
In refusing to hold a hearing on the public interest ‘matters 
raised by petitioners, the Commission “failed to shed new light 

nm the standards for a showing sufficient to require an 
evidentiary hearing", a fact recognized by Judges Leventhal and 
tamm (slip. op. p- 17). 

As Chief Judge Bazelon noted, in not enn the 

Commission! to explain the bases for its action, the majority 
has transferred carte blanche power on the Commission to do 


that which "it pleases and for whatever unannounced r reasons 


it pleases" (slip.op. P- 20). 
Such a procedure is inconsistent not only with generally 

established principles of administrative law, and the 

appellate review functions of this Court, but also with decisions 

of other panels of this Court which have addressed themselves, 

specifically, to the CATV regulations thus far promulgated. 

Twice, in advance of passing on a case arising under the "small 
market" procedures, this Court earned the Commissijon that, while 


sympathizing with its difficulties in establishing procedures 
~ 


oo 


Y/ ta. at 783-4. 
2/ ta. at 764. 


3/ Federal Communications Commission v. National Broadcassnge 
Co., 319 U.S. 339 (1043); Service v. Dulles, 394)/U.S. 363 (1957) « 


5 - 


responsive to its newly asserted jurisdiction over CATV 
operations, it would not continuously condone a failure by 
the Commission to set forth adequate reasons and standards 
supporting its actions.2/ . 

When this Court first addressed itself specifically 
to the "small market" rule, it stated: 

"perhaps the paucity of information 
explains the Commission's failure to make 


lear in its memorandum opinion the burden 


c 

of proof it expects petitioners seeking an 
aatients hearing to meet. Although the 
record in this case is such as to make it 
pointless to remand for a fuller explication, 


we think it necessary to remind the Commission 
that particularly when, as here, it embarks into 


a new field of regulation, there is a special 
need for a fuller statement of its reasons. Z/ 

The suggestion by the majority of the present panel, that 
relief may be afforded petitioners at some later date "if events 
in Colorado Springs prove the Commission wrong,” (slip op. p. 18), 
is small comfort -- when one bears in mind (as acknowledged by 
the Commission) the difficulty of rolling back an established 
CATV service, and the fact that the only rule under which 
"special relief" could be sought is rule 74.1109, the very rule 


- as to which no standards have been established. 


/ Channel 9, Syracuse, Inc. Vv. FCC, supra; Hubbard 
Broadcasting Co. V- FCC, supra. 


2/ Cedar Rapids Television Company v. FCC, supra at 274 
270 U.S. D.c. at 294 (emphasis added). The ai 


App. ssenting 
member of the Cedar Rapids panel would have remanded for the 
clarification referred to despite “the paucity of. information.” 
Ibid. 


. | 

II 

The action of the majority in not here requiring the 
Commission to lay down meaningful guides for applying, Rule 


74.1109 cannot be justified on the grounds that new and 


different CATV rules are about to be adopted by the Commission. 


The same procedures for determining whether distant signals 


| 

should be brought into a smaller market will continue to apply 
under the new rules. In its December 13, 1968 Notice, the 
Commission said on this point (15 FCC 2d at 439): 


"we are not proposing any blanket 
prohibition against carriage of distant 


signals or blanket retransmission consent 
requirement in markets below the top 100, 
for the reasons already developed (see 
note 18 above), except as indicated in 
paragraph 57 below. However, we will 
“continue to examine such markets on an- 
ad hoc basis, upon petition filed pursuan 
to section 74.1109. Footnote omitted]. 
With the end of the hearing load in the 
major market proceedings, the Commission 
hopes to be able to devote more attention | 
to the smaller markets and to take such | 


action as may be appropriate (including 
any evidentiar earings required to ; 
resolve disputed issues of aay in those) 
few instances where there 1S a substantial 
public interest showing, e.g., that a pro+ 


posed new station would be independent or | 
largely independent in operation or that © 
| 


the cumulative effect of existing and 
roposed CATV operations in the market would 
eopardize tne likeliho of obtaining an 
retaining a network af Lliation or of main- 
tainin audiences large enough to attract 
needed advertiser support." (emphasis added) 
| 
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Under the new proposed rules small market television 
stations, as under the old rules, are left to the single remedy 


of Rule 74.1109, with promises that the Commission will look 


into markets “where there is a substantial public interest 


showing". Other panels of this Court excused the Commission's 
initial failure in 1967 to spell out guidelines, with warnings 
that unexplained ad hoc determinations could not continue 
indefinitely. Now that the Commission proposes, under its 

new rules as in the past, to continue to act on pleadings 
involving smaller markets on the same ad hoc basis of a 
"substantial public interest showing", it is imperative that 
the Commission be required to clarify its pleading standards 
for the benefit of some 241 television licensees in 124 markets 


below the top hundred. 


pass 
On December 13, 1968, the Commission issued a Notice of 
Proposed Rule Making looking toward substantial changes in 
its rules with respect to the number of distant signals, and 
- circumstances under which CATV systems would be permitted to 
bring such signals into various markets -- those above, as 


well as those below, the top 100 (15 FCC 2d 417). 
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In voting not to require a remand "for a clarification 
of hearing standards under the old rules" (slip op. p. 23), 
Chief ese Bazelon did so on the mistaken belief that both 
the Colorado Springs and Pueblo CATV systems will be ‘subject 
to the new rules and interim procedures adopted December 13, 
1968. The interim procedures (which amount to an application 
on and after December 20, 1968 of the proposed new rules) 
will not apply to a CATV system authorized prior to, December 20, 
1968, even though said system was not then in aerenn operation 
(see = FCC 2d at 438, last sentence of para. 53; see also 
a, Rule 74.1009(f) at 15 FCC 2d 462). We are assured that 


this interpretation of its new rules is what is intended by the 


Commission. 
Moreover, even if these new interim procedures were 
applicable to the C Colorado Springs system, it would nonetheless 

be allowed to carry all four Denver commercial stat ions since 

they place predicted (but not actual) service pare community 
(see current Rule 74.1103 not proposed for COE The only 
remedy that petitioners would have for such a situation -- even 


under the porposed rules and interim procedures -- would be a 


74.1109 petition. Needless to say, such relief has already been 


sought and denied. 
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Ironically and seemingly inconsistently with any rational 
public interest standard, the same situation would not apply 
in Pueblo. There, since the Denver stations do not place 
predicted Grade B services over that community, only carriage 
of Channel 2 (the Denver independent) would be permissible 
without retransmission consent under the interim rules. 

Thus, the resolution of this case by the majority will 
apparently allow Colorado Springs to have all four Denver 
stations via caty;2/ while, under the interim procedures, 
presumably, Pueblo would be restricted to one of the four. 

We need hardly envision for the Court the arguments that the 
Pueblo CATV system will advance in support of carriage of all 
four signals -- despite the interim rules -- as the result 
of this decision and rule changes occurring in mid-stream. 

The December 13 Notice corrects a "false start" (slip 
op. p. 14) as envisioned by the majority. Were the Commission 
to recognize the holding of the Court (slip op. p. 6, fn. 5) 
that, while Denver stations place predicted service in Colorado 
Springs, they are "not in fact generally viewable", there, it 
could, and presumably would, limit the system to carriage of 
the local stations (three networks), the Denver independent and 


educational stations. 


/ Compare FCC Public Notice, Rpt. No. 283 (released April 4,. 
1969), considering the 137th market (one below ours): “Under the 
proposed rules for smaller markets, a system may not import distant 
signals except as necessary to provide Se Sse with each full 
network [now, of course, available from petitioners and KKTV], and 
an independent signal, provided they are the closest available.” 
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This Court's affirmance, coupled with the "grandfather" 


provisions of December 13, precludes effectuation of the 


subsequent public interest determinations in Colorado Springs -- 


. 


but, presumably, not in Pueblo. 


Since Colorado Springs and Pueblo are part of the same 
TV market, such anomalous consequences should be avoided —— 


by a remand so that both halves of the same market can be 


decided either under the old rules or under the new, rather 


than under a hybrid of the two. 


Finally, the Court is herewith advised by the petitioners 
that they would deem the conclusions of paragraph 57 of the 


pecember 13 Notice -- that small markets should be limited to 


three network, one independent and one educational signal (off- 
the-air or via CATV) -- a reasonable accommodation lof conflicting 
interests.)/ If the CATV systems in Colorado Springs and Pueblo 
were limited, in accordance with said policy, to the carriage of 
the local stations plus the Denver independent station and the 
educational station, petitioners would acquiesce in said opera- 
tions. However, absent a remand, Vumore will not be so restricted 


in Colorado Springs, and, we fear, in the long run, neither will 
| 
| 


)/ this accommodation would mean that residents of 
Colorado Springs and Pueblo who subscribe to CATV would receive 
the same number of television stations (but no more) as the 
residents of Denver now receive. 


eT 


: 


the Pueblo CATV system despite that system's recently indicated 


willingness to commence operation upon that limited basis.2/ 


Respectfully submitted, 


PEAK BROADCASTING COMPANY 


Richard Hildreth 


Pletcher, Heald, Rowell, 
Kenehan & Hildreth 

1225 Connecticut Avenue, N.W. 

Washington, D. C. 20036 


DE CRISTO BROADCASTING CORPORATION 


Jr. 


McKenna & Wilkinson 
1705 DeSales Street, N.W. 
Washington, D. C. 20036 


NATIONAL ASSOCIATION OF BROADCASTERS 


By 
uglag Anello 
1771 N Street, N.W. 
Washington, D. C. 20006 
April 7, 1969 


yf Thus, on January 14, 1969, the Pueblo system filed with 
the FCC, as consistent with the December 13 Notice, a petition 
requesting that it be allowed to commence operation carrying only 
the three local Colorado Springs-Pueblo stations, and the Denver 
independent and educational stations, stating that such should not 
be “construed as an abandonment of any rights” accruing under its 
earlier proposal to carry all four Denver commercial stations. 
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Washington, D. C. 20530 Washington, D. 
; Counsel for Pueblo TV Power,Inc. 
John H. Conlin, Esq. 
Federal Communications Commission Howard Roycroft, Esq. 
Washington, D. C. 20554 Hogan & Hartson 
815 Connecticut Avenue, N.W. 
Alan Raywid, Esq. : Washington, D. 20006 
Cole, Zylstra & Raywid Counsel for! 
2011 Eye Street, N.W. _ Systems, Inc. 
Washington, D. C. 20006 
Counsel for Vumore-Video John B. Summers, Esq. 
Corporation of Colorado, Inc. 1771 N Street, N.W.- 
Washington, D. C. 20006 
C. Sherfy Jones, Esq. Counsel for National 
2045 North 15th Street Association of Broadcasters 
Arlington, Virginia 20001 = 
Counsel for City of Colorado Martin E. Firestone, Esq. 
Springs Scharfeld, Bechhoefer & Baron 
1725 K Street, N.W. 
*Prederick T. Henry, Esq. Washington, D. C. 20006 
City Attorney Counsel for All Channel 
Colorado Springs, Colorado Television Society 
Counsel for City of Colorado | 
Springs Arthur Stambler, Esq. 
’ 1737 DeSales ‘Street, N.W. 
Washington, D. C. 20036 
Counsel for National TV 
Translator | Association and 
Colorado Translator Association 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


PIKES PEAK BROADCASTING COMPANY, 
Petitioner, 
Vv. Case No. 22,023 


FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 


Respondents, 
CITY OF COLORADO SPRINGS, COLORADO, et al 


Intervenors. 


el 


SANGRE DE CRISTO BROADCASTING CORPORATION, 
Petitioner, 
v. 


Case No. 22,024 


FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 


Respondents, 


GARVEY COMMUNICATIONS SYSTEMS, INC., et al 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 


Intervenors. 


SUPPLEMENT TO PETITION FOR REHEARING 
AND ALTERNATIVELY FOR REHEARING IN BANC 
Pikes Peak Broadcasting Company and Sangre De Cristo Broadcasting 
Corporation filed with this court on Monday, April 7, 1969, a petition re- 
questing rehearing of this court's decision in the above captioned proceed- 


ing which was handed down March 24, 1969. In footnote 1 on page 11 of that 
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petition, reference was made to a filing with the ?CC of Pueblo TV Power, Inc., 
one of the intervenors in this case, indicating that it desired) to commence 
operations under the Commission's present interim rules which ean contained 
in the Commission's Notice released December 13, 1968. However, on April 7, 


1969, counsel for Pueblo TV Power, Inc. filed with the FCC a withdrawal of 


its notice stating that it no longer wished to commence operations under the 
interim rules (which would have limited the Pueblo CATV systea to the car- 
riage of the three local Colorado Springs- Pueblo stations and|the independent 
station and educational station in Denver) but rather, that it intended to 


carry all of the Denver stations. | 


In withdrawing its filing with the Commission, Pueblo rv Power, Inc. 
stated that "Since the Commission's May 24, 1968 decision a2 FCC 2d 955) 
approving such CATV service in Colorado Springs was affirmed - the United 
States Court of Appeals for the District of Columbia Circuit io March 24, 
1969), the way is now clear for the Commission to approve the same service 
for Pueblo - the other half of the Colorado Springs- Pueblo market." (i.e. 
five Denver and three Colorado Springs- Pueblo stations). mat is the very 
same position that petitioners stated on page 9 of their petition for rehear- 
ing, that Pueblo TV Power, Inc. would take; thereby producing the anomalous 
situation which is discussed on pages 3 and 7-11 of the said petition. 

The letter of Pueblo TV Power, Inc. to the Commission is attached 


hereto as Exhibit 1. 


Respectfully submitted, 


PIKES PEAK BROADCASTING COMPANY 


By __/s/__ Richard Hildveth 
Richard Hildreth | 


FLETCHER, HEAID, ROWELL, 
KENEHAN & HILDRETH 
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Washington, D. C. 
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SANGRE DE CRISTO BROADCASTING CORPORATION 
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RALPH D. PITTMAN WASHINGTON, D.C. 20006 (202) 223-6444 
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JOSEPH F. HENNESSEY ' CABLE ADDRESS 
JOHN N. PAPAJOHN PiTLO 


April 7, 1969 


Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
Washington, D. C. 20554 


Dear Mr. Waple: 
Pueblo TV Power, Inc. ("PTV"), a CATV system proposing 


to serve Pueblo, Colorado, hereby files its letter-response 
to the February 10, 1969 Petition for Relief of KRDO and KOAA. 


The instant Petition for Relief — which opposes PTV's 
‘January 10, 1969 proposal to operate a CATV system in Pueblo 
carrying only the Colorado Springs-Pueblo stations plus the 
independent educational outlets from Denver — is MOOTED by 
the attached WITHDRAWAL of Notice Pursuant to Section 74.1105. 

| 
| 

By withdrawing same, PTV will rely on prompt Commission 
action on PTV's February 27, 1968, Notice Pursuant |to Section 
74.1105. Therein, PTV seeks approval to carry the Colorado 
Springs-Pueblo outlets PLUS ALL DENVER TELEVISION STATIONS. 

Since the Commission's May 24, 1968 decision (12 FCC 2a 
955) approving such CATV service in Colorado Springs was af- 
firmed by the United States Court of Appeais for the District 
of Columbia Circuit (on March 24, 1969), the way is now clear 
for the Commission to approve the same service for /Pueblo — 
the other half of the Colorado Springs—Pueblo market. The 
residents of Pucblo feel that they are entitled to ino less 
service. 
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APR 8 1969 


| 
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